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‘‘castle’’ today has no outer wall, no moat, no portcullis; friend and 


_—, CASTLES OF OLD were strongly fortified against invasion. But your 


stranger may enter your premises at will. If any member of the public 
brings suit for actual or alleged injuries received while on your property, 
you must defend the action and pay such damages as may be awarded. 
This hazard of public liability, however, is not the only one that threatens 
your home with loss. . . . Burglars or thieves may rob you of your valu- 
ables. . . . Severe windstorms may do serious damage. . . . An explosion 
of your heating system may occur, causing heavy loss. . . . Fire or other 
disaster may make your home untenantable for a considerable time. 
A leaking water pipe may necessitate expensive repairs. . . . Even the 
replacement of broken plate glass windows is quite an item. 
All these various possibilities of loss may be offset by one comprehensive 


contract of protection 


The Aitna Combination Residence Policy 


The cost of this popular form of home 
= insurance is slight in comparison with the 
security from loss which it affords. 
Ask Any Aitna-izer 
a 


for further information 


AETNA CASUALTY AND SURETY COMPANY 


affiliated with 
AETNA LIFE INSURANCE COMPANY 
Hartford, Conn. 
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Each sub- 
scriber may select the states, 
and in each state the particular 
city, which he desires the Serv- 


subscription price is based on 
the number so selected. Write 






ion Trust 









informa- 






has now 








ugh The 






ery state 
















and the 













ormation. 





















AMERICAN Bar ASSOCIATION JOURNAL 






























“The most valuable service ever rendered the 
American Bar’— Judge. 


$12° A YEAR 


For Advance Sheets 


UNITED STATES REPORTS 


OFFICIAL EDITION REPRINT 


HE advance sheets of three complete volumes a year 
including a binder to hold them—only $1.50. 


A real service by the publishers of ALL OFFICIAL 
VOLUMES of United States Supreme Court reports 


from volume | to 256 inclusive. 


If you are now subscribing to some UN-OFFICIAL edi- 


tion you will want this service to insure absolute accuracy. 


Accuracy Speed Responsibility 


Published by 
America’s Oldest Law Publishing House 
THE BANKS LAW PUBLISHING COMPANY 
NEW YORK 


The Banks Law Publishing Co., 
20 Vesey St., New York, N. Y. 


Enclosed find check for $........ ee subscriptions to 


Advance Sheets United States Supreme Court Reports—Official Edition Reprint beginning 
with volume 272 United States Reports. 

















Oveneneneneceneceoeeeeconsts seeseeeeee CEOOREEROR EROS ERSOEERCOREDRRROREARECRROREROCRREROORERTS 

































AMERICAN BAR ASSOCIATION 


JOVRNAL 








VOL. XIII 


AUGUST, 1927 











SS 2— 





-— A 














PPT 




















\, 


L__4 























~CVRRENT 
ENTS 






































Ens 


olan: 
Thursday, 


llowed by 





vhich, it 
ard 

it present 
yf Quebec 


[he missiot 


address 


it may be n 


an 


S as heretofore 
hour is t 

The final pr 
found 
fred E. 
Wednesday 


on ano 


Smith 


ifforded an 


+1} 





i 








e the effor 





enenee 








nternational pr 


rther emphasis 


etings has been pt 


afternoon 


known execut 
1e sections a! 
rtant and inte 
il Education, 
uncement pr 


ram, contemp! 








The Buffalo Meeting 
ICE TAFT will 


Lord Hewart 


deliver the address 


Lord Chief Jus- 


he meeting of the Association 

l, at 8 p.m. His remarks will 
ess by the Lord Chief Jus- 
eedless to say, is being looked 
iterest. Chief Justice Taft 

i n at Pointe-au-Pic, Prov- 


the Association as an agency 


fessional fellowship will receive 


the of two other dis- 


presence 


guished foreign representatives. Hon. M. Bok- 
»wski, Minister of Commerce, Industries and 
ition of the French Republic, will attend as a 
presentative of the Bar of Paris and deliver an 
lress at the meeting Wednesday evening. Hon. 
ge H. Montgomery, K. C., Batonnier of the 
Montreal Bar, and representative of the Canadian 
\ssociation the Montreal Bar, will de- 


the same evening. In this connec- 
ted that the hour for the evening 
it at 8:30 o’clock instead of at 
that the 


the members. 


Experience has shown 

€ rly for most of 
gram for the Buffalo meeting will 
ther page of this issue. Governor 
f New York will make an address 
and members will thus 
to 
ve. A glance at the programs 


{ allied bodies 


ortunity see and hear this 
will also disclose 
resting features. The section on 
s will be seen from the special 
ted in connection with the final 
make 
to have higher 


action to more ef- 


. : 
f the Association 


ites 
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standards for admission to the bar adopted and 
the various States. The 
of Bar Association Delegates will discuss important 


enforced in Conference 
reports on subjects of deep concern to both bar 
and public, while the section of Criminal Law and 
Criminology will address itself to outstanding prob- 
lems in that field. 

Addresses by Lord Chief Justice Hewart, Chief 
Justice Carrington T. Marshall of Ohio, Justice 
Frederick E. Crane of the New York Court of Ap- 
peals and Justice Edward R. Finch of the Appellate 
Division of the Supreme Court of New York will 
furnish a notable program for the Judicial section. 
The Mineral Law section, recently created, will 
hold its first regular meeting at Buffalo, and the 
Public Utility section, as well as other sections and 
allied bodies, will have programs of interest both 
to the specialist and the general practitioner. 

An unusually large number of groups repre- 
senting law schools and other organizations will 
have special luncheons or dinners during the meet- 
ing. The program of entertainment for members 
and their ladies promises to be delightful, and the 
local committee in charge of these arrangements 
has left nothing undone that promises to contrib- 
ute to the comfort and pleasure of the visitors. 





Work of the Patent Section 


HE following statement with reference to the 

meeting of the Patent Section at Washington 
on May 12, 1927, and also as to its activities in 
general, is inserted at the request of officers of the 
section, who desire that the general practitioner 
may be more fully acquainted with the work which 
the section is doing: 

“The Section of Patent, Trade-Mark and Copy- 
right Law has become one of the most active sec- 
tions of the American Bar Association. 
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“At its meeting in Denver in July, 1926, just 
preceding the annual meeting of the Association. 
the Section approved three bills, which on its rec- 
ommendation were approved and recommended to 
Congress for enactment by the American Bar As- 
sociation (Report, 1926, page 61). The Section has 
a Committee on Legislation, which pressed these 
bills before Congress, with the result that they all 
passed the House of Representatives, and two of 
them were enacted. 

“The Trade-Mark Bill recodifying and improv- 
ing the Federal trade-mark law was passed by the 
House, but failed in the Senate, owing to the fili- 
buster that occupied that body during its last days 
The bill amending the patent law as to procedure 
in the Patent Office and in the courts passed both 
Houses and was approved March 2, 1927. The bill 
amending Section 129 of the Judicial Code, allow- 
ing appeals in certain patent suits preceding an ac- 
counting, was passed and approved February 28, 
1927. Three other bills which had the approval 
and support of the Patent Section also passed 
through Congress and became Acts approved re- 
spectively February 7 and February 14, and March 
3, 1927. 

“At the meeting of the Patent Section in Wash- 
ington May 12, 1927, its Committee on Legisla- 
tion reported these results, and also certain other 
bills pending before the last Congress, which were 
discussed at the meeting. 

“One of these would transfer appeals from 
the Patent Office, which now go to the Court of 
Appeals of the District of Columbia, which is an 
overburdened court, to the Court of Customs Ap- 


AMERICAN Bar ASSOCIATION JOURNAL 


peals, which is better able to handle such appeals 
The name of this court would then be changed t 
the Court of Customs and Patent Appeals. Ar 
other is the Crampton Bill, which gives the Con 
missioner of Patents broader powers in dealin; 
with unethical practices on the part of attorneys « 
agents practising before the Patent Office, and par 
ticularly for preventing underhand practice in aj 
plications for patents by attorneys who have bee 
disbarred. A bill proposing to extend the tern 
of patents owned by those in the military or nav: 
service during the World War was also discusse 
These three bills were referred to a committee {i 
consideration, with a view to reporting thereon t 
the annual meeting of the Section to be held 
Buffalo July 30, 1927. 

“A bill for the copyright registration of designs 
instead of design patents has been in preparatio 
by a special committee of the Section; this was dis 
cussed in principle, and the committee was directed 
to report the bill and its conclusions to the annu: 
meeting of the Section. 

“As to the general copyright law, discussio 
was had as to whether the United States shoul 
join the Berne Convention for International Copy 
right. One reason in favor of such action is that 
this country has become an exporter of books a1 
other copyrightable matter, to a greater extent th: 
it is an importer; and the provisions of the Cor 
vention for automatic copvright protection are a 
cordingly more valuable to this country than for 
merly. 

“In order to promote better co-operation bé 
tween the Patent Section and the other national 
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The Best Book on Delaware Corporation Law 


DELAWARE CORPORATIONS AND 
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(Third Edition Including 1927 Amendments) 
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Full text of law, annotated with all decisions, 
Statutory and Case Law and Rules of Court 
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. nization of eys specializing in practice, cate of membership will be mailed to each person 
3 ely, the Ame Patent Law Association, registering and paying the fee evidencing his mem- 
4 juestions of legislation, and in their representa- bership until two months after the date of the 
n before cor of Congress, a joint com- organization meeting of the State Bar. 
ttee of these itions was authorized, with “On or before November 10, 1927, a member 
provision that all local patent law associations of the Board of Governors must be voted for in 
uld be invite appoint each one member to each congressional district, except that in the 
rve on this committee. It is hoped that this com- county of Los Angeles and the city and county of 
tee will conduce to more united work by the San Francisco, which each contain two congres- 
ious organiza before the Patent Committees sional districts, members will be entitled to vote for 
e House two members of the board. 
“The Patent Section has a ( 1ittee on Pat- “Only members who have completed their reg- 
Law Revi vhich has worked for several istration and paid their organization fee on or be- 
rs and whi mainly framed the bills which fore October 1, 1927, will be entitled to vote for 
ve been enact nd has been engaged upon members of the Board of Governors. Under the 
her bills for the improvement of practice in the provisions of the act members are required to vote 
itent Office and in the courts. In this work the in the district of their residence and not in that in 
ymmittee has be endeavoring to carrv partly Ww hich they maintain their offices. 

( to effect certair mmendations urged upon the “Commissions as members of the State Bar 
tion by its last year’s chairman, for the reform Commission were issued by Mr. Chief Justice Wil- 
the patent la to improve patent procedure liam H. Waste of the Supreme Court on Friday, 
ecially in tl rection of avoiding the long July 29, following the going into effect of the act, 
iy that no iently occur in the grant- to Charles A. Beardsley of Oakland, vice-president 

f patents lls covering these objects, which of the California Bar Association; Kemper Camp- 
liscussed by the Section at Denver last year, bell of Los Angeles, president of the Los Angeles 
be presented at the annual meeting this year Bar Association; Thomas C. Ridgway of Los An- 
action by the Section geles, president of the California Bar Association, 
‘The Patent Section of the American Bar As- and Joseph J. Webb of San Francisco. 
cation je ¢f nly organization of patent law- ‘These four prominent members of the bar, 
which has ne anv constructive work in the With Mr. Chief Justice Waste, constitute the com- 
ffort to reform or improve the statutes concerning ™éission to put the State Bar Act into effect. An- 
tents. trade-marks and designs drew Y. Wood of San Francisco, managing editor 
ae ee . oa 5* e or . e 
“While patent law is a specialty, yet patent % The Recorder,’ is the secretary. 
= wyers are primarily lawyers, and the members . Mr. Chief Justice William H. Waste of the 
the Section feel that their work is in accord with  UPreme Court, who is chairman of the State Bar 
( ipte Wanieaier 2 rte “s a to Commission, made the following statement Satur- 
e general efto f the American Bar Association . ; - 
rena ae ee day at the close of the first formal meeting of the 
the direction of clarifying and simplifying our a ee 
Ny . 7 Commission: 
vs and procedure; and they desire that lawyers , 
theveaiine eumaeed shold enateciate ths ie Shane “The co-operation of every person now entitled to 
1 nerwise engag BROW SPPTeciate wine work that practice law in California is sought to the end that there 
e Patent Section is doing may be a 100 per cent registration of lawyers as members 
a of the State Bar before the date of the first or organiza- 
tion meeting, which is scheduled for November 18 at San 
: ; ry Francisco. 
Registration Under California Sta'e Bar Act “Particular attention of members of the bar is directed 
HE registration of all persons entitled to prac- the provision of the State Bar Act that ‘no person shali 
a ; eck. ‘ yee practice law in this State subsequent to the first meeting of 
tice law in California was commenced on July the State Bar unless he shall be an active member thereof.’ 
) according t tatement recently issued. Pur- “Failure to comply with this provision on or before 
ant to the pt inne of the S Bar Act. which November 18, 1927, may result in the forfeiture of the 
> ns - s . right to practice law of all who neglect this essential re- 
ent into effect y 29, the State Bar Commis- qu:rement of the law. 
n sent out res ration cards to upwards of 11,- “It is the expectation of the State Bar Commission that 
00 lawyers thr shout the State With this reg- the bar of California will do their utmost to facilitate the 
te. e tpn Seesiel pe we - - work of the Commission whose function is to organize the 
ration Card was ill for an organization fee ot State Bar and put into effect the provisions of the act and 
which is required to be paid by every person aid in securing a complete and early registration.” 
w entitled to practice law in the State. The 
itement continues : hi 
~- vr Rage Tre Higher Educational Standards in Colorado 
ll persons n entitled to practice law in this ULES promulgated by the Supreme Court of 
ite’ are members and ‘no person shall practice Colorado early during the present year mark 
w in this State subsequent to the first meeting a distinct raising of requirements, both as to pre- 
the State Bar unle.s he shall be an active mem- liminary study and professional education, in the 
er thereof.’ case of applicants for admission to the Bar. After 
“Active membership is completed by the filling January 1, 1928, the applicant must have two years 
and signing of the registration card and its trans- of accredited college work before commencing the 
ission to the fices of the State Bar Commis- study of law and two years of law school work 
nm, accompanied by a remittance of $3 organiza- and one year in a law office. After January I, 
n fee. Uy pon registration and payment of the 1929, no candidate can take the examination unless 


vember 18, 1927, which is the 
ganization meeting, a certifi- 


ig € on or before N 
ite fixed for 


he has had two years of college training and three 
years of law school work. 
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We Announce 
HUBBARD’S 
FEDERAL INCOME TAX LAWS 
ANNOTATED 


By F. MORSE HUBBARD (of the New York Bar) 


A monumental work of more than three thousand pages, by a lawyer experi- 
enced in Federal Income Tax Law Practice. 


The only fully annotated compilation of Federal Income Tax Laws, with an- 
nual cumulative supplement. 


Some Outstanding Features 


All income tax laws enacted by Congress since 1861. 

Acts arranged in chronological order. 

Each Act treated separately, with its sections in proper 
sequence. 

Every section of each Act fully annotated. 

Every decision, regulation and ruling in its proper place in 
the context to which it relates. 

Amendments to statutes and regulations clearly shown and 




















fully explained. 
Effect of decisions and rulings on previous decisions and rul- 





ings clearly indicated. 
Comparison of one Act with another made easy. 


Nothing but official material in the text, all editorial com- 
ment being in footnotes. 

10. Appendix containing miscellaneous statutes. 

11. Forms used under all the modern Acts. 

12. Tables and finding lists. 

13. Comprehensive topical index. 

14. Annual cumulative supplement service—always up-to-date. 

















When you see HUBBARD’S FEDERAL INCOME TAX LAWS ANNO- 
TATED you will understand what we m:an when we say that it is the only real 
LAWYERS’ REFERENCE BOOK on the subject. 


Write to us, or to your own law book seller, for 12-page descriptive pamphlet 
showing specimen pages of the book and stating terms of subcription. 


Ready for delivery in August. 





BAKER, VOORHIS & CO.’ 
45 JOHN ST.~ ~ ~ NEW YORK 














o Sides of the Triangle of Justice, Namely, Bench and Bar, Have Already Received Their 
Full Share of Attention and Criticism—Timely Consideration of Base of Triangle, 


Which Is the Electorate—Mental Attitude Towards Law of Large Propor- 
tion of People Is One of Greatest Obstacles to Effective Admin- 
istration of Justice* 


By SVEINBJORN JOHNSON 
Professor of Law, University of Illinois 


NEWCOMER in your midst, every consid- 
eration of prudence suggests that I leave to 
others such favorite topics of discussion as 


Criminal Justice, and the like. 
ibout the latter in and outside 


cedural Reform 


fuch has been said 


Illinois; and while the discussion goes on the 
hwayman and the murderer practice their pro- 
sion in serene security so long as they can main- 


discipline within their own gang. In the state 
m which I came—North Dakota—we have ro 
1 the enforcement of the crim- 
real or serious problem. The 


ge cities; crime an 
| law constitute 1 


ilty seldom escape; the innocent are not con- 
ted; and by and large justice is not defeated 


ugh inexcusable delays. But crime is not there 
rganized as it is in some parts of the country with 
e result that robbery and murder are, in some 
ces, among the less hazardous of occupations. I 
ill not add to the talk on this subject. It would 
st likely be of little value, if I did. When I think 
f all the speeches, all the resolutions, all the laws, 
roposed and passed, to advance the administration 
the criminal law, I am reminded of the story of 
new farm hand who, on returning from the 
rn was asked by his employer: “Did you feed 
“What did you give them?” 


chickens?” “Yes.” a 
Hay.” “Did you feed the turkeys?” “Yes. 
What did you give them?” “Hay.” “Did you 


= 


the geese?” “Yes.” “What did you give 
em?” “Hay.” “Did they eat it?” “No, but 
y were talking about it.” 

Two sides of the triangle of justice have re- 


ed their full share of attention and of criticism. 
henever two or more are gathered together and 
faults of our legal system are to the fore, the 
ench or the bar, perhaps, oftener than not, both are 
ld culpable. Here are concrete, (figuratively 
speaking, of course), visible heads, and they must 
be hit. The bar is said to be dilatory for selfish or 
mercenary reasons, and the bench too weak or too 
ifferent to hold the ship of justice on an even 
keel. Indeed, so often has this charge been iterated 
and re-iterated that the members of bench and bar, 
occasion, gravely debate the question as to 
ich is more directly responsible. 
I would not discount the extent to which bench 
bar are accountable for the many blemishes 
nn the face of American justice; but I insist 
-vertheless that the story has not been fully told. 





*An address before the Judicial Section of the Illinois State Bar 
Association, June 26, 1927, at Urbana, Il Mr. Johnson was formerly 
ciate Tustice of the N. D. Sup. Ct 
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Lawyers and judges have often too generously ac- 
cepted full responsibility for a condition shocking 
to the sensibilities of conscientious men ; they have 
voluntarily imposed upon themselves codes of 
Legal and of Judicial Ethics defining standards of 
professional and personal conduct in terms of high 
rectitude and scrupulous honor; and for failure to 
live up to these exacting principles they have im- 
posed on themselves the severest penalties. Not 
content with mere voluntary regulations, the bar 
has gone to the legislature and procured the enact- 
ment of laws hedging the profession about with 
restrictions calculated to introduce into the practice 
of the law the loftiest principles by which human 
conduct may be guided. Indeed, the bar enjoys the 
unique distinction of being virtually the only group 
of business men who asks the legislature from time 
to time to adopt regulations of itself in the public 
interest, through the medium of public boards, and 
the like. If ever a profession made strenuous efforts 
to purify itself, it is the profession of the law; and 
no body of men or women has concerned itself more 
seriously, more conscientiously, or more effectively 
with improving the admniistration of justice on 
earth than the members of the bench and bar. 
These two groups have co-operated to this end with 
an earnestness of purpose, with an intelligent and 
abiding zeal, abundantly attested by the progress 
made in Anglo Saxon countries within the last one 
hundred years. While it is unfortunately true that 
lawyers and judges have frequently opposed 
changes calculated to make justice simpler, more 
speedy and certain, the fact remains that the major 
portion of all real legal reform has been accom- 
plished under the leadership of great lawyers or of 
great judges. There come to mind the names of Rom- 
illy, in England, and Field, in America. 

What of the base of the triangle of which I 
speak? Obviously, under democratic institutions, 
like ours, there is a third factor or element in the 
administration of justice; the judges, like other 
public servants who operate or constitute the ma- 
chinery of civil government in our constitutional 
system, owe their positions, directly or indirectly, 
to the free and adult suffrage of the people. Must 
the electorate be completely exonerated from ac- 
countability here, while no discerning mind denies 
that the ultimate responsibility for the kind of 
political government a state permanently enjoys 
rests with the voting citizens and that its integrity 
and efficiency will be in direct proportion to the 
intelligence of the citizen and his interest in a de- 
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cent and capable administration of the public busi 


ness? 
There is no escape for the individual from 
personal responsibility for the character of the 


government, of legislation and the manner of exe- 
cuting legislative This is true with 
scarcely less force, although perhaps not so easily 
discerned, in the administration of justice. In the 
majority of the American States, the entire ma- 
chinery of justice is constituted, directly or indi 
rectly, by popular elections. It is, therefore, but 
an affirmation of the simple fact that men are not 
divested of their human attributes merely because 
they become members of the bar or are exalted to 
the judicial office, to say that they are susceptible 
to the subtle influence which public sentiment in a 
republic has upon men. Unknowingly and uncon- 
sciously, perhaps, but certainl; for good or ill they 
feel the pressure of the prevailing standards. In 
most cases doubtless, when that pressure becomes 
consciously felt, and, therefore, directly offensive, 
judges resist it to the utmost when contrary to 
legal principles, or subversive of the judicial oath; 
but in the majority of instances, the influence is 
not felt in that way. It is there notwithstanding. 
Like the atmosphere which surrounds the earth, its 
pressure is steady and irresistible. We may not 
feel it; we may not know or sense it; yet, like the 


policies. 


mists which seem to penetrate solid walls, the sure 


and subtle power of public opinion is ever upon us. 

The mental attitude of a large proportion of the 
American people towards law is fundamentally the 
greatest obstacle in the way of an effective and effi- 
cient administration of justice, both civil and crim- 
inal. In their point of view respecting the relation 
between the State and the individual, myriads oi 
our citizens are positively unmoral ; they are utterly 
devoid of any sense of personal obligation as func- 
tioning units in the organism we call the State: 
and when they function they seem governed by 
motives and reasons which, by the most liberal 
standards, cannot be dignified by the name “prin- 
ciples.” Whereas bench and bar have defined in 
careful detail the rules by which their conduct shall 
be governed and in terms which stir the admin- 
istration of thinking men, the third side of the 
triangle of justice, the voting public, not only 
admits no duty upon itself to insist upon standards 
of high honor in those who have a responsible part 
in public affairs, but actually shows its contempt 
for virtue by discharging the obligation of suffrage 
in a manner which no high minded, or thinking per- 
son, who has left some respect for his own char- 
acter, has the audacity to defend, unless, of course. 
he has discarded as unsound the very foundations 
of our economic and political system. The public 
attitude towards the administration of justice is no 
less reprehensible, no less a handicap to its efficient 
administration, than is the conduct of the voter at 
the ballot box an obstacle in the way of political 
government upon a high plane. Indeed, a citizen 
cannot at the polls manifest his contempt for honor 
in the candidate for public office, judicial or non- 
judicial, without throwing the machinery of justice 
out of gear. Yet, voters do it in every election 
somewhere in our great country; and the men and 
women who do it, go home from the polls to join 
the unthinking in denunciation of the courts and of 
the lawyers because a criminal has escaped. or jus- 





tice moves too slowly to suit in a particular in 











stance. This is not flattering; but i am not here to 
flatter. I am somewhat impatient of the stead) 





downpour of criticism upon the bench and the bar 
sometimes from the very persons whose want o 

idealism and devotion to decency in the publi ; 
service is shockingly manifested on election day. : 
appeal to the record; let it disclose the grave nee 
for some sort of ethics, of finer standards of cor 





duct, in the third partner in the enterprise of doin 
justice in this Republic. 
In 1914, in one of the large states of the Sout! 


west, a citizen became a candidate for governor i 
the primaries of his party. He had 
least one penitentiary for train robbery 
to his own written and widely circulated story, he J 
had for many years been a robber and made a living 

at that business. At last he was caught and con 
victed, and having served his sentence, decided t 
abandon a career of crime and embark upon that 
public office. Notwithstanding the notoriety of h 
prison record, he entered the with wu 
blushing zest and enthusiasm, seeking a “vindic: 
tion” at the polls, for had not the courts of justice §@ 
put upon him the stigma of a criminal convictio1 ) 
He received only a partial “vindication”, for he wa 

not nominated; but with six in the race and a tot: 


: 
served in at 2 
according | 


Adidestabiitiih 


campaign 





vote of nearly one hundred thirty-two thousand i 
he was only fourteen thousand votes behind th« 
winning candidate; and of the six, he was third. O 
all of the people of his party who went to the polls 
approximately seventeen per cent wanted a forme: 
robber and ex-convict to serve as the governor 
the state and as its official representative 

In another state, out of a total of three hundr« 
and eighteen thousand votes, one candidate receive 
approximately twenty-eight per cent, or eight) 
eight thousand votes, for nomination to the office of 
United States Senator. This man was, at the time 
he ran, under indictment for a serious offens¢ s 


Whether guilty 
machinery 


against the laws of his country. 
innocent, the fact remained that the 
justice had been set in motion and the officers 

the law and at least twelve men had concluded that 
there was reasonable ground to believe that he was 


guilty of a grave public offense. Without invest 
gation, before the legal machinery could move to 
completion, without any real knowledge of or ever 


a desire to know the facts, over eighty-eight thou g 
sand voting citizens sought to exclude inquiry, and 
to foreclose, to obstruct, the due processes of th 
criminal law, by a vote of “vindication.” When 
large section of the public thus flouts decency, defi 
the efforts of the regularly constituted authorities 
to punish offenders, is it any wonder that respe 
for the law wanes and that difficulties in the way 
its enforcement accumulate apace? Codes of eth 
for lawyers and judges do not reach’ this fund 
mentally dangerous popular attitude 

In 1920, the people of the nation elected 
President. They had the opportunity to cast their 
ballots for candidates who aspired to hold an office 
made distinguished by the record of its first : 
cumbent. George Washington, and by the immor 
son of Illinois, Abraham Lincoln, an office hon 
able and powerful because it is the presidency 
the greatest republic in the world. In filling 
office, high minded citizens should exercise care a 
the most conscientious judgment. Yet in this el 
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is concerned, 
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laws of the United States. His case was taken from 
one Federal Court to another, until it reached the 
Supreme Court of the United States, where relief 
was denied. We must presume, and no evidence 
has been given to the public to indicate the con- 
trary, that he had a fair trial and was convicted in 
conformity with every requirement of due process. 
For all he stood before the world guilty of an 
infamous crime, committed against the laws of his 
own country, the voters of his district elected him 
as their representative in one branch of the legis- 
lative body of the nation. It is not easy to con- 
ceive of a more contemptuous attitude, of a more 
flagrant exhibition of contempt for judicial proc- 
esses, than was thus evidenced by the majority of 
the voting citizens of that congressional district. 
The gentleman himself referred to his retirement 
to prison as “my martyrdom.” It is one of the 
tragedies of human affairs with which men, who 
have something to do with the administration of the 
criminal law, frequently come in contact that late 
in life a person may make a misstep which brings 
him into collision with the law and puts a stain 
upon the spotless record of a lifetime. If he be a 
plain citizen he meets his fate with such fortitude 
as he can muster and accepts as is due the penalties 
of crime. But, if he happens either to hold public 
office or to occupy a position of prominence, he in- 
vests himself with the robes of martyrdom and has 
the supreme effrontery to ask the public for a 
“vindication” at the polls. It is unfortunate, but 
true, that overwhelming numbers of men and 
women, who should have a higher conception ot 
their duties and responsibilities as voters, accept 
the plea, violate, as I believe, the obligations of a 
citizen, insult the character and the memory of the 
great men who sacrificed, and were willing to sacri- 
fice, their all that a free country might come into 
being and continue to exist, by casting their ballots 
in brazen defiance of every principle of law and of 
every decent standard of political morality. 

It is fashionable to denounce the courts, the 
lawyers, and the machinery of the law for their fail- 
ure to catch the lawbreaker and punish him ac- 
cording to his dues. But is it not a bit discouraging 
to labor hard to convict a criminal only to have 
him go to the people and win an election to a high 
office? It is ghoulish sort of humor which can find 
something funny in this disgraceful condition. Such 
voting is not merely unintelligent, it is perverted 
and treasonable. If such be the attitude of public 
opinion towards crimes and criminals, let us abolish 
the courts and let the question of guilt or innocence 
be determined by a vote of the people. If conviction 
of crime, according to the due process prescribed in 
the Constitution, has become a badge of honor, 
meriting high office as its reward, is it any wonder 
that lawlessness grows, and the average age-of our 
prison inmates is steadily falling? We need a 
recognition by the citizens of a code of ethics, of 
standards of conduct, which will at least lessen if 
not make such offenses against political morality 
impossible. 

Is this somewhat remote? No. The attitude | 
have instanced at the polls, is a standing menace 
and a direct obstacle to the due administration of 


the criminal law. It has always been so. Again 
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may I illustrate from history somewhat less recent, 
but I hope no less striking. 

The influence of the Norse legal system on the 
development of English law has perhaps not always 
been fully appreciated; and of the customs 
and practices introduced by the Normans after the 
Conquest have not been analyzed in the light of 
their Norse background. The glimpses which 
fragmentary and often erroneous history gives us 
of the Viking Age in the North have often left out 
of the picture the highly organized and technical 
juristic system which flourished in Iceland during 
the period of the Republic. These Norsemen had 
very definite rules of pleading and of trial practice; 
and failure to observe them in the conduct of a 
lawsuit was fraught with consequences not unlike 
those with which we are familiar today. They had 
fact-triers, who were a part of the system of judi- 
cial administration with functions which distinctly 
suggest the modern jury. And they, as we do to- 
day, conducted their sensational lawsuits in the 
presence of gaping and interested crowds. The 
lawyers battled with technicalities as their weapons; 
and jurors, lawyers and judges must take an oath 
to try the case as best they knew within the rules 
and forms prescribed by the law of the land. The 
crowd looked on, differing mainly from the multi- 
tudes which throng our court rooms when interest- 
ing cases are in progress, in the fact that these 
Vikings were usually armed to the teeth ready to 
settle the controversy by battle if peaceable justice 
failed. And what was it which most interested the 
spectator-public in these early trials of the North? 
What was it which evoked the applause of English- 
men centuries later when contestants tried their 
disputes by battle? And what is it today which 
draws the rustle of approval or the titter of ap- 
plause from our court room spectators when a sen- 
sational case is on trial? I submit, gentlemen, that 
the spirit, that the point of view, of the public who 
raptly attended upon every feature of the “barbar 
ous” trials of the Scandinavian countries of the 
Viking period, or gazed in thrilled and romantic 
admiration upon the no less “barbarous” trial pro- 
cedure of England of a much later date, when issues 
of guilt or innocence, of right and wrong, hung 
upon the outcome of armed combat, cannot be dis 
tinguished from that which stirs the hearts and the 
emotions of the public in our country today when 
a case possessing certain characteristics is on trial. 
Let me remind you of some ancient and perhaps 
medieval history merely by way of illustration. 

Nearly one thousand years ago there lived in 
Iceland a man by the name of Nijall. He was re- 
nowned throughout his native country, even in all 
of Scandinavia, for his wisdom, his learning in the 
law and his benevolence He was, by common 
consent, regarded as the greatest lawyer in Iceland. 
{t was his misfortune, however, to have sons of a 
very warlike disposition, and at last they became so 
involved in broils and homicides that enemy feud- 
ists descended on the parental home and burned the 
family dwelling with nearly all the inmates. Thus 
the attackers became guilty of the double crime of 
arson and homicide. Prosecutions of the men who 
had committed this cowardly crime were promptly 
instituted ; they were summoned to the Althing, the 
place where all lawsuits were heard. The inquest 
was held; the jurors found the defendants guilty 


some 
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as charged ; and the judges were ready to pronounces 
judgment, when, through a trick of a clever lawye 
for the defense, the prosecution failed There 
present the greatest crowd ever assembled in t!] 


place; the ablest lawyers in the land were engag 


on both sides; every known technical rule was it 


voked by the defense; jurors were challenged, re 
moved and again restored to the panel; sometim« 
one side, sometimes the other had the advantag 
But mark this: notwithstanding an innocent mat 
universally respected and admired, | wife and 


little boy, among others, had been cruelly murdere 


rh] 


at night in their own home, the public applauded 


impartially that side which most skillfully, for the 
moment, fenced with the rules and kept the tribunal 
from reaching the merits of the accusation. There 


t 


was no concern because the ends of truth were dé 


feated; no resentment because evil doe mig 
escape punishment; but only the admiration of th 
sportsman for the skill of the lawyer in wielding 


legal rules and in using them to defeat the ends 
justice, 
trial of the North interlards the account 


on the commendatory comments of the spectator 
upon the prowess of the men of the law. And } 

there were those who felt difherently for the lawys 
who defeated justice came to a violent end becauss 


of his “wrongful” conduct in this case 
Yet, these Norsemen had Codes of Ethi 
definite formulas for doing justice. In 


il 


law four elements were deemed essential t 
correct administration of justice I translate: 
“They are mercy, truth, righteousness, a1 


peace. Mercy shall prevent angry and 


judgments; Truth shall be kept that false testimot 
may not be advanced; Righteousness shall preva 
that decisions be not influenced by unfair 


and Peace shall be preserved until rightful judg- 


end that no unjust 


ment is pronounced to the 
made.”” 


frenzied judication shall be 

the simple code of ethics by which the judges sha 
be governed—a code as sufficient today as it w 
nearly seven hundred or a thousand years ag 
Again I translate: “Let men be 
there be four ways in which unjust judgments cor 
about: from fear of him whose interests ar 
touched by the decision; from avarice, where the 


is an expectation of reward; from malice towa! 
an interested party; and from partiality du 
friendship for one side. It is ill-omened when the 
bastard children are admitted to displace the leg 
mate sisters who have been named before; for ¢ 
will such judgments seem to good men, but 

of all to God. It were better if this chapter 
often read where important cases are to be 


cided.” 

I next transport you to another scene—a ju 
cial trial in England of the 13th century. 
gants are in “court”; the issues are m: 
commences. Into the arena, marked 
purpose, steps a muscular ruffian, not the plaint 
himself but one hired by him; fr 
enters another desperado, likewise a 
this time of the defendant ; and the battle is on. 7 
principal of the winner of this contest is the vi 





in the litigation—thus has truth been asce 
1. Leges Gula-Thingenses, 1274, A. D. Ex. M t 
Arna Magneoni, Havinae, 1818; Translation, Supr € spea 
self from the Old Norse text, according to t ginal MSS., ¢ 
Ibid. p. 174, 
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1. Meanwhile, as the trial pro- 
gathers and as points are made 


their applause. And when the 


1 men retire from the field, the talk 


ss of the one or the other fighter; 
int that has claims which 
ly vindicated. The viewpoint of 
s in the Scandinavian countries 
e lover of a game where skill and 
ontest elicit, as of right, the gen- 
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ation. 
the chasm of the centuries and 
e court room of today. A wealthy 
en has killed another wealthy 
en; the newspapers have broad- 
the principals with all the racy 
the homicide. When the trial 
present filling the court room; 


Justice 


not get in receives its thrills 
he illustrated press accounts. 
known lawyers appear on both 


ns; and it is not long before the 
much the same sense as of yore 
e now ch our self-com- 
lark by comparison. True, the 
ent; they are now the arts of the 
e artist at repartee, the technical 
cedure. But what that 
use of the court room, the gal- 
ic, goes to the clever fencer 
hnicalities, though he may be 
m punishment the red-handed 
enemy of It is 
1d sport giving his sympathy to 


oose, in 


does 
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human society. 


plays the game. Here are lawyers, 


rigid rules of good conduct— 
do not always observe them, 
because the tactics of the other 
of the crowd, which may easily 


the jury; here is a judge bound 
is well as a code of ethics to con- 


seemly manner in the judicial 
the public which, for the most 
in the drama going on but an 
usement or diversion and a con- 
individuals—between lawyer 
opposing counsel. This 
heme of justice seems quite in- 

g appreciating that 

third party to every law suit 

is that the truth shall be dis- 
e under human law administered 
Every man who has 
experience understands the fierce 
judicial processes by this popu- 
is the real purpose of a criminal 


ing a State, of 


or delay. 


is the court with an atmosphere 


arena for the bull-fight or the 
contest. The public, without 
e those which bench and bar 


hemselves, without imagination 
public interest involved in every 
ithout a feeling of responsibility 
which this part of the public 


oks on with amused indifference 
rs spar. There are great lawyers 


ts which merely bring applause; 
es who hold in check the vain 
But the public does 


ister. 






not always see or appreciate their virtues; they 
labor under difficulties calculated to try men’s souls 

There is still another aspect to this public in- 
difference towards the legal system, especially in 
the large cities. It is notorious that the underworld 
is seldom divided ; that it knows the caliber and the 
characteristics of judges and officers concerned with 
the administration of justice in the large centers of 
population. If a man is “easy” they are solidly for 
him; if not they are against him and the result is 
only too often disastrously apparent when the bal- 
lots are counted. Why is it that in some of the 
large cities eminently fit and capable men are re- 
tired from office, to be succeeded by others less 
qualified? It is not because the lawless outnumber 
the law abiding citizens; it is because the so-called 
“best people” or “good citizens” are asleep or in 
different both before and on election day. Instead 
of loyally supporting a courageous, firm man in the 
judicial office, by insisting that all decent people go 
to the polls, they forget all about it until the in- 
competent is in, when they bestir themselves to 
criticise the courts, the lawyers, or our legal system 
as a whole. Some of our “best people” are the most 
perfect illustrations of unintelligent hindsight in all! 
Christendom. 

And do I, then, sound merely a note of pessi- 
mism? I hope not. I trust I have succeeded, in at 
least a small way, in directing attention to the need 
of education of the public to realize that it has a 
definite responsibility in the administration of jus- 
tice ; that while there must be no relaxation of effort 
to maintain the highest standards in the practice of 
the law, our system of justice will scarcely rise 
much above its present state until the public, as 
well as bench and bar, recognize the binding force 
and immutability of certain principles of conduct. 
Until the public sees in a law suit something more 
than a contest of skill, and understands that it has 
a distinct interest in every case that the right shall 
prevail, we struggle against the current in trying to 
improve the machinery of justice. How shall this 
be done? Precisely by the means successfully used 
to raise the standards in the legal profession—by 
the steady pressure of education whenever a suit- 
able opportunity offers itself. 
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PATENT POOLS AND THE ANTI-TRUST LAWS 


Difficulties Arising from Confusion of Terms—lIndustrial and Social Value of Patent Inter 
change—Anti-Trust Laws and Patent Rights—Decisions Dealing with Combination 


of Patent Rights—Summary of Discussion 


By Davin L. PopELL AND BENJAMIN S. Kirsu* 
Members of the New York City Bar 


HE policy of encouragement to inventors, em- 

bodied in the Constitution and the patent laws, 

becomes especially significant in this age of 
endless discovery. It would be difficult to find an 
industrial unit of the first magnitude which has 
not imbedded somewhere in its structure the prod- 
uct of inventive genius protected by a patent. The 
issuance of a large number of inter-related patents 
and their distribution among various _ indepen- 
dent owners in the same industry, have presented 
forcibly the necessity of patent co-operation. An 
inquiry into the legal status of co-operative inter- 
change presents the problem of the extent to which 
the rights acquired under the patent laws run 
parallel to or conflict with the liabilities, both civil 
and criminal, arising from a violation of the anti- 
trust laws. 

In the annual reports of the (Attorneys General 
of the United States for the years 1924 and 1925, 
the application of the Sherman Law to the acquisi- 
tion and pooling of patents is noted as one of the 
major problems of anti-trust enforcement. It _ 
“involves the application of the anti-trust law to restraints 
of trade based upon the acquisition or pooling of competitive 
patents. The anti-trust law and the patent law have different 
and to some extent conflicting purposes.” “Combinations by 
means of cross-licenses under patents are now frequently en- 
countered.”” 

It is to be that the 
Supreme Court in formulating the policy of the 
law, has taken occasion in one important line ol 
cases, first to announce one rule of law,*® and then 
to reverse its former judgment* by adopting what 
had been the dissenting view. This was done, fur- 
thermore, over the protest of some of the Justices, 
in whose opinion the law had already acquired the 
attributes of a rule of property 


observed, at the outset, 


Of the entire field, 
it has been stated by an analytical writer® that 
“few problems have given rise to more 
judicial opinion.” 
This has been reflected in the thoughtful and in- 
structive commentaries which the controversy has 
invoked.’ 

The Supreme Court in the recent unanimous 


*Both of the authors of this article were formerly Special Assistants 
to the United States Attorney in New York in the prosecution of She 
man Anti-Trust Act Cases 
1. Annual Report of Atty. Gen..of U. S. for 1924, p. 16 
2. Annual Report of Atty. Gen. of U. S. for 1925, p. 20 
3. I 


confusing diversity’ of 


ck 224 U. S. 1 


Henry v. A. B. Dicl 
Motion Picture Patents v. Universal Film Co., 248 U. S. 502 


- 


518. 
5. Dissenting opinion of Holmes, J. in 
note 4 supra, at page 520 


Motion Picture Patents case 


homas Reed Powell, “The Nature f a Patent Right,” 17 
Col. Law Review 668 
7. “Nature of a Patent Right,” Thomas Reed Powell, Note 6 


supra, “The relation of the Patent Law to the Federal Anti-Trust Laws,” 
Horace R. Lamb, 12 Cornell L. Q. 261; Gilbert H. Montague, “The 
Sherman Anti-Trust Act and the ent Law,” 21 Yale L. J 83 
“The Supreme Court n Paterts,” 21 Yale I J. 583, “Anti-Trust 





took the 
law. 


lecision in U. S. v. General Electric ( 
ypportunity to restate certain 
That may well furnish a convenient st 
We shall first what are the 
rights of the individual patentee, and then pass to a 
consideration of the legal consequences of 
nation of patentees. 

The rights acquired by a patentee find their 
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al ting point 
consider established 


of a combi 


origin in section Revise statutes,” 


which is an exercise by Congress of the power con 
ferred upon the federal government to enact legis 


lation encouraging invention,’® 

As early as 1852, in the case of 
McQuewan et al.,"" Chief Justice Taney had de 
fined the rights of the patentee, in the 


vords: 

“The franchise which the patent grants « ts altogetl 
in the right to exclude everyone from making or vet 
ing the patented article, without the permissior patentec 





rhis is all he obtains by the patent.” 
The patentee, if he chooses, may withhold his inven 
tion from the public,'* or he may waive, by license 
his right to exclude, in which event, he may law 
fully prescribe the price for the use of the 
and attach such other reasonable conditior 
within the protection of the patent law 
But there are certain restrictions 
various decisions of the Supreme Court, have 
adjudged to fall outside the protection of the patent 
law, and to be within the condemnation of the Sher 
man law. It would be an aid to to quote 
the settled law from the authoritative text of the 
Supreme Court in the General Electric Case :"* 


nater 
patent 


S aS are 


W hic h, by 
} 


peer 


brevity 


“It is well settled, as already said, that where a. patente: 


makes the patented article and sells it, he can exercise 1 
future control over what the purchaser may wish to do wit 
the article after his purchase. It has passed beyond the s« 


of the patentee’s rights.’ 


rhis same principle, when appli 


to control 


to attempts 
the resale price, announced first for a1 
unpatented commodity in Dr. Miles Medical Co. \ 


John D. Park & Sons, Co.,"* was applied to patente 
Laws and the Federal Trade Commission 1914-27 27 Columbia La 
Review 650, 672 “Patent Rights and the Anti-1 st Laws kdw 
Grosvenor, 17 Colu ia Law Review 208 “Cor ] { Patente 
Articles after Sale,” F. G. Munson 26 Yale I }. 2 “The Effect 
the Federal Anti-Trust Laws on Commerce in Pate: r 

L. R. 804; “Patents and the Sherman Act,” Edwi: 
Col. L. R. 708. 

8. 272 U. S. 476, 

9. “Every patent shall contain a grant t ate 
term of seventeen 
the invention.’ 

10 S. Constitution, Art. I, Sec. 8, 7 
Power “To promote the Progress of Science usef Art 
securing for limited Times to Authors and Inventors the ex s 
Right to their respective Writings and Disc 

ll. 14 How 39, 549 

12 Paper Bag Patent case, Continental 
Paper Bag ( 210 U. S. 405 

13. Be v. National Harrow 186 | Ss S.v. G 
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9 modities in uer v. O'Donnell” and Boston 
P re of Chicago \merican Graphaphone Co.” 
Nor can the patentee attach a condition to the 

7 le or lease of a patented commodity, that the 


nsee use it only in connection with some pre- 

bed unpatented article 

An exhaustive presentation ot 

the various questions relating to the 

acquisition of competitive patents is 
wether of a As the law 


un merely search to the funda- 


the legal issues 
ling with 
and 
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ds today, wé 
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i tal rationale the decisions rather than point 
y authority all fours with the issues to be 
rmined. 
€ Difficulties Arising from Confusion of Terms 


int of restatement of the terms 
iployed is our initial task. Perhaps 
int out that the term “pool” is 
view of its inevitable association, 





ot amiss 


unfortunate 


ur industrial history, with some of the most 

essive combinations in restraint of trade, which 

I ctly led to formation of our anti-trust 
icy For tl reason, its use has been avoided, 


ocates of patent interchange. 
ng of patents,” however, we shall 
interchange ot 


by staunch ad 
By the “po 





refer 1 tl co operative 
tent rights, centralized pursuant to an agree- 
ncluding the covenants and restrictions with 
¢ h one can them usually accompanied.{ This 
ld include, therefore, cross-licensing agree- 


ts, whereby non-exclusive reciprocal licenses 


granted to « of the members interchanging 


rights. The right to bring an action against 
ngers for th iolation of the exclusive right 


he patentee anufacture, use, and sell, is in 
iy Waive pro tanto, by agreement. By 
f privileges, mutually granted, 


icensee gains by agreement, what the patent 





re itherwise hibits 
The meani1 the phrase “restraint of trade,” 
sed in the Sherman Act, has been settled since 
authoritative definition in the Standard Oil 
e* to refer lely to those restrictions which 


undue and unreasonable, and injurious to the 





Ut blic welfare The lawyer, therefore, schooled in 
tT e language of the courts in anti-trust cases, is 
strained to enter an objection to a common error 
expressed in Professor Vaughan’s volume en- 

“The Economics of our Patent System.””' 


The patent pool arrangement by which former com- 


partake ivileges conferred by one or more 
according me prearranged basis designed to re- 
trade. 7 | ypical form of combination during 
rly 90's, wa ed by the owners of patents as well 

rs in trving nate competition.” 
reads more like a conclusion of illegality than 

mpartial definition of its nature. 
the difference between 


Confusion arises from 


granted by the patent law and 


llegal 1 vy resulting from the unified 
xercised exclude competitors This dis- 
4 ~ se asses s the Court in the General 
224. “are really nly instances of the 
k 17 Wall. 458, 456, already referred to 
2 tee 1 t to the article made by him or with his 
’ 5 he article he hands of purchasers, 
t ¢ Ww be e s owner for full n 
Motio P f Universal | { 248 U. S. 502, and 
. f Clayton Act i Westinghouse v. Diamond, 268 Fed. 121, 
scribing f materials, ete 
Willia Ss Industrial Combinations & Trusts,” pages 
t Tones. * Problen n the United States Pages 6-18 
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tinction was pointed out by the Supreme Court in 
National Cotton Oil v. Texas,** and has likewise 
been the subject of notable historical reviews.” 
The interchange of patent rights has assumed 
various forms of which we need merely mention 
the most usual: The respective patentees may re- 
tain title to their patents and simply_ exchange 
reciprocal licenses to use their patents; they may 
transfer their patents to a trustee and retain a vary- 
ing measure of control over the distribution of 
licenses ;4hey may transfer their patents to a new 
corporation to whose officers is granted the power 
to issue licenses upon the terms agreed upon prior 
to incorporation Ahey may grant reciprocal powers 
of attorney to a common agency, which is author- 
ized to distribute the licenses in accordance with an 
agreed plan. 
Industrial and Social Value of Patent Interchange 


No discussion of the legal questions involved 
can be thoroughly understood without some know!- 
edge of the value to business and society of the co- 
operative interchange of patent rights.** From the 
experience of American industry, a mass of infor- 
mation lies available to the student of the subject. 
This is evident, by reference to the cross-licensing 
arrangements in the automobile® and aircraft® in- 
dustries, and the recent resolution of the National 
Electrical Manufacturers’ Association.” 

L-One of the underlying reasons for the forma- 
tion of an interchange of patent rights lies in the 
practical necessity to adjust infringement litigation 
where there is a claim of overlapping patents.** No 
royalties, however great, would suffice to pay the 
tribute which protracted and costly patent litiga- 
tion exacts*® An inflated selling price of the com- 
modity ensues. There is a shift, by incidence, of 
the price of litigation to consumer. It is, therefore, 
but prudent and economical business policy to 
compromise what otherwise would entail enormous 
expenditures and lead to a diminution of sales. 

Fear of infringement suits, injunctions, and de- 
crees for heavy damages, has dissuaded manufac- 
turers from making expenditures to improve their 
plants and has resulted in enhancement of prices to 
secure them against the risk of operation under 
doubtful patents. Thus it has been said with refer- 


22. National Cotten Oil Co. v. Texas, 197 U. S. 115, 129. 

23. See Franklin D. Jones, Historical Development of the Law of 
Business Competition, 35 Yale L. J. 905, et seq; for contrast between 
monopoly by sovereign grant, and development of conception of un 
lawful combinations arising from the wrongful acts of persons. 

24. In dealing with credit bureau functions of trade associations, 
the authors have discussed at greater length the influence of the 
necessities of modern business as a factor in formulating the policy of 


the law Podell and Kirsh: “Credit Bureau Functions of Trade Asso 
ciations: The Legal Aspects,” St. John’s Law Review, Brooklyn, N. ¥ 
Vol. I. No. 2, May, 1927, page 101. 


25. Cross-licensing agreements of National Automobile Chamber of 
Commerce 

26 Cross-license 
ciation 

27 


agreements of Manufacturers’ Aircraft Asso 


Resolution of National Electrical Manufacturers’ Association, 
N. Y. Times, March 19, 1927. 

28. A case involving cross licensing agreements, U. S. v. Standard 
Oil Co. of Indiana, et al., in equity No. 4131, is now pending in the 
U. S. District Court for the Necthern District of Ullinois, Eastern 
Division There is also a case pending before the Federal Trade 
Commission involving the crocs-licensing agreements in the radio in 
dustry /., Docket No, 1115 See also Report of Federal 


Trade Commission on Radio Industry, 1923 

29. “Any substantial change or improvement in a complicated 
process or apparatus is attended by the hazards of unforeseen and 
unforeseeable litigation, and the litigation itself if it ensues is very apt 
to be expensive and troublesome and very long drawn out.” Chemical 
Age, Vol. 32, p. 46, January 1924 

In addition, it has been demon«trated that since a large number of 
patents are of doubtful value, the cost of litigation fees to successful 
patentees sometimes is far in excess of the worth of patents. Alfred 
Reeves, “How Automobile Men Are Banded Together,” N Evening 
Post, March 27, 1922 
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ence to the cross-licensing agreement in the aircraft 
industry, that it is 

“A practical business arrangement to do away with litiga- 
tion over patents and permit the members to build planes rather 
than try lawsuits against each other.”® (Italics ours.) 
Moreover, a practical consideration arising from 
our heavily burdened court calendars is, that the 
original trial of a patent suit is not generally 
reached, in many districts, before two years, and 
that before a final adjudication can be reached, some 
four to seven years may elapse, if both parties in- 
sist upon exhausting their remedies.™ 

Even the payment of royalties under a cross- 
licensing agreement becomes, therefore, an econom- 
ically sound business arrangement whereby, in 
effect, an insurance policy is taken out as security 
from attack, at a cost known in advance. 

From a purely economic viewpoint, a mere 
dedication of reciprocal non-exclusive licenses can 
be subjected to no reasonable criticism.*? The in- 
dustry at large, which is judged by the output of its 
entire production, gains the direct benefits. There is 
an increased good will arising from greater confi- 
dence in the minds of consumers. Therefore, every 
product can embody the latest and most approved 
engineering ideas, and still retain for each manufac- 
turer individuality of design, which is his distin- 
guishing selling feature.** The raising of standards 
follows as a natural consequence. 

Another important advantage of cross-licensing 
is in its value to each individual party to the agree- 
ment, in securing for himself the results of a large 
volume of development-research and the accumu- 
lated practical experience embodied in the patents 
of his cross-licensees. A company putting in five 
patents may acquire the use of 125 in return, an 
advantage far outweighing the exploitation of its 
own inventions. 

It has been demonstrated by the recorded 
experience in the automobile industry, that such 
agreements give an impetus to further inven- 
tion.** Every company is anxious to have the dis- 
tinction that its product is first to embody the 
latest improvements in the industry. The automo- 
bile industry has found from its experience that 
for various reasons, such as the scepticism of other 
members with reference to the value of new patents, 
the company which secures a patent and applies it 
immediately to the betterment of its product has 
at least a year’s start over its competitors. 

A patent, owned or controlled by one mem- 
ber of an industry may be useless in_ itself, 
yet extremely valuable when combined in use with 
other patents owned by his competitors. By break- 
ing up what has been aptly termed the “congestion 

80. Opinion of Robert H. Young, special assistant to Atty. Gen., 
concerning agreem sturers’ Aircraft Association Report 
of Select Committee of Inquiry into Operation of U. S. Air Service, 
H. R. No. 1658, 68th Congress 2nd session, 1925, P. 12. 

81. Chemical Age, Note 29 supra 

“The outstanding fact is that during the life of the cross-licensing 
agreement and its extension—years of the greatest success and greatest 
competition between members—there has not occurred a single lawsuit 
between them over patents or anything else.” George F. Bauer of 
Automobile Chamber of Commerce in Management and Administration 
in Manufacturing Industries, Vol. 11, No. 3, March, 1926, 

82. See Opinion of Atty. Gen. to Secretary of War, Oct. 6, 1927, 
Official Opinions of the Attorneys General, vol. 81, at page 171, 
in which it is declared that the provisions of the cross-licensing agree 
ment of the Manufacturers’ Aircraft Ass'n seem to be adapted to 
“rendering competition freer by gi ving manufacturers of aircraft access 
to all the inventions in that field.’ 

83. “A license on a patented article need not necessarily allow the 
licensee to make a Chinese copy of the patented device as built by the 
inventor.” Karl Fenning, Harvard Business Review 3:81-4, October, 


1924. 
84. Reeves, note 29, supra. 








of patents”,** every patent owner is free to improve 
his product. Without the privilege of making use 
of the numerous improvement patents, the patentec 
finds himself in the position of the owner of a key 
plot who must pay a stipend to assemble contiguous 
plottage. 

Again, the psychological factor in industry 1s 
extremely improved when its members can feel that 
they are united with a single purpose of bettering 
their product through the common utilization of 
technical knowledge.*® 

The knowledge of manufacturing licensees 
under patent pool agreements that they have pro 
tected themselves against infringement suits per 
mits each manufacturer to devote his energies t 
the development of a better and cheaper product 
make further investments for improvement of his 
plant, and promote sales. 


The Anti-Trust Laws and Patent Rights 


Since the Standard Oil** and American Tobacco 
decisions® and especially in view of the Cement 
and Maple Flooring*® cases, it has been definitely 
settled that only those contracts and combinations 
among competitive units are in violation of law that 
unreasonably and unduly restrain trade, and which 
are injurious to the public welfare. The statute is 
thus to be construed by the “rule of reason,” as if 
the words “unduly” and “unreasonably” were incor 
porated into the statute. Restrictions and condi- 
tions in contracts and in combinations were reason- 
able, and therefore not violative of the statute, if 
they were usual and normal, and fostered and pro- 
moted, rather than destroyed and stifled, trade. 

An extended citation of authority will but lead 
to generalizations far removed from an application 
to patent interchange. It is sufficient to indicate 
that the decided cases apply various legal tests 
The chief factors thus far discussed by the courts 
involve the effect of the combination ; its extent; its 
nature; the methods employed; the intent of the 
parties; and the particular facts in the industry.” 

It is further to be borne in mind that each case 
arising under the Sherman Act must be determined 
upon a consideration of the particular facts dis- 
cussed by the record.** Mr. Justice Brandeis ex- 
presses the spirit of the law in Board of Trade of 
Chicago v. U. S.“ 

“But the legality of an agreement or regulation cannot be 
determined by so simple a test as whether it restrains compe- 
tition. Every agreement concerning trade, every regulation of 
trade restrains . The true test of legality is whether the 
restraint imposed is such as merely regulates and perhaps 
thereby promotes competition, or whether it is such as may 
suppress or even destroy competition. The history of the 
restraint, the evil believed to exist, the reason for ad »pting the 
particular remedy, the purpose or end sought to be attaine 
are all relevant facts. This is not because a good intention 

85. Trade Associations, Their Economic Significance and Leg 
Status, National Industrial Conference Board, 192 page 128 

36. The “common utilization of technical knowledge of tr 
rivals within limits mutually agreed upon tends to remove legally esta 
lished differential advantages and to secure to the 1 
full benefits of technological progress N ational Inc dustri 
Board, Note 35, supra. 

87. Standard Oil of N. J. etal v. U 21 U. S. 1. 

88. American Tobacco Co. v. U. S. oor U. S. 106. 

89. Cement Manufacturers’ Association, et al., v. U. S. 268 U. S 
558. 

40. Maple Flooring Manufacturers’ Association et al v. U. S 
268 U. S. 563. 

41. “The statute did not forbid or restrain 


normal and usual contracts to further trade by resorti 


methods, whereby agreements or otherwise, to acc 
Page 58, note 87 supra 

42, Franklin D. Jones Historical Development of the Law 
Business Competition, 36 Yale Law Journal! 220 

43. ee also Maple Flooring Case, note 40 supra, and Nati 
Association of Window Glass Manufacturers v. U. S. 263 U. S. 4 
44. 346 U. S. 281, 238. 
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: ave oO ; ol jectionable regulation, or the re- 

S se: but because knowledge of intent may help the court 

‘ ¥ erpret tacts predict consequences. 

f It is of tl st importance to bear in mind 

it in annou! e the rule of reason in the Stand- 
Oil Case, White, C. J. relied upon Bement v. 
Jational Harrow,*® which we shall discuss, as one 
. the authorities fo1 principle announced. 
Decisions Dealing With the Combination of 
Patent Rights 

Bearing in mind the social utility of the mutual 
hange of rights, and the reasons which 
ited the necessity for such co-operative effort, 

: e can procee examine the leading authorities. 

, One of tl l-marks involving the relation of 

the patent law to the anti-trust laws, is the Bement 

se,** affirmed in the General Electric case.*7 The 

act holding must be thoroughly understood so 

it we may avoid the errors into which various 

irts have fallen, in purporting to follow the 

‘ rity of this decision. 

1 The actior is brought by the National Har- 
Company against E. Bement & Sons, in the 
eme cou New York, for specific perform- 

e and | i damages, arising out of an 
eged violat the defendant of certain license- 
: tracts entere to between the parties, dealing 
the manufacture and sale of designated types 
bE u float spring ) harrows. 
The Bem« Company defended on the ground 
- t its license ntracts were part of a series of 
ts ent into with other patentees of har- 
vhereby each had assigned its patents to the 
National Har Company and received in return 

a nses similar to that contained in the Bement 

‘ cts. | ntained conditions prescribing 

at prices, and other restrictive covenants. It was 

ts : erefore argued that the Bement contracts were 
F 1s part of an illegal combination in restraint of 
it rade 

the The case tried before a referee, and judg- 

entere state supreme court in accord- 

a Ice ith the found in the report, awarding 

1€ uges to tl ntiff and directing specifre per- 

lis mance of tl cts. On appeal, the Appellate 
ex Division revet the judgment of the supreme 

( urt.** WI inion set forth that the ver- 

t was cont1 the facts, and that the plaintiff 

: Ss a com in restraint of trade, the order 

pe iled to recite that the ee. was also on the 

3 ts. The ( rt of Ap , according to New 

™ rk law, having jur isdiction under the order, 

m el} n : reversed the Appellate Division 

t eins ement of the Trial Term.” 

, The case brought to the Supreme Court of 
United State n writ of error, and the judg- 

nt of the Court of Appeals was affirmed. The 
reme Court of the United States likewise was 
pelled to disregard the possible existence of 
bination in restraint of trade and to confine 
to a consideration of the facts found by the 
ee. Ont s of a mere licensing agreement 
een al f licenses and its licensee, the 
t held tl restrictive covenants there con- 
ed were ibly adapted to protect the ben- 
secu the patent laws 
4 Note 
‘18. Tha 
4 Ibid 
48. National | v. E. Bement & Sons, 21 App. Div 
. w York, 290 
49. National Harrow Co. v. E. Bement & Sons, 168 N. Y. 506. 














PATENT PooLs AND THE Anti-TRUsT Laws 








433 








The Bement case was one of a series of cases 
which had been litigated in various courts® through- 
out the country dealing with the combinations of 
patentees of harrows. It thus appears that the facts 
considered by the Supreme Court in 186 U. S. were 
substantially different from those considered in the 
other harrow cases, and even in the Appellate Divi- 
sion in that very case.” 

The importance of the Bement decision, from 
our point of view, lies in the announcement of the 
rule :°? 

“But that statute (Sherman Anti-Trust law) clearly does 
not refer to that kind of a restraint of interstate commerce 
which may arise from reasonable and legal conditions imposed 
upon the assignee or licensee of a patent by the owner thereof, 
restricting the terms upon which the article may be used and 
the price to be demanded therefor. Such a construction of the 
act, we have no doubt, was never contemplated by its framers.” 
Also, although it is clear from the opinion that the 
problem goes no further than to consider the rights 
of an individual patentee,” it is important, never- 
theless, to recognize that the corporation was the 
owner, by assignment, of many patents.** We see 
here, therefore, the beginnings of the broad doctrine 
that agreements between patentees, reasonably 
necessary to protect them in the enjoyment of their 
rights, are not in conflict with the anti-trust laws. 

It is surprising, however, that the true holding 
of the Bement case was misapprehended by some 
lower courts in subsequent decisions. Thus, in the 
United States Consolidated Seeded Raisin Company 
v. Griffin & Skelley Co.,°° a number of patents, 
covering similar inventions, had been conveyed 
by contracts, executed by the several owners, to one 
of the parties, who granted licenses under it to all 
the others. The agreement provided for the ap- 
pointment of an advisory committee of four mem- 
bers, who had authority to say to whom licenses 
should be granted, and the terms and conditions 
thereof, and to divide the proceeds according to an 
agreed percentage. This was held to be lawful in 
view of the court’s erroneous reliance upon Bement 
v. National Harrow.” 

A well considered case is Blount Manufactur- 
ing Co. v. Yale & Towne Manufacturing Co." 


50. Strait v. National Harrow, 18 N. Y. Supp. 224; National Har- 
Quick, 67 Fed. 130; National Harrow v. Hench, 76 Fed. 666; 
83 Fed. 36; 84 Fed. 226. 

51. “But the decision in 163 N. Y., and 186 U. S. seem to have 
no bearing on the question of the validity of the restriction held illegal 
in 21 App. Div. For they were based on the technical ground of the ab- 
sence from the record of material evidence relied on in the decision in 
21 App. Div.” Cooke on Combinations, 2nd ed., 226. It is pointed 
out by Gladney, that in at least eight portions of the opinion of Mr. 
Justice Peckham, the learned Justice specifically stated that there was 
no proof in the record before the court of the existence of a combina- 


tion in restraint of trade. Frank Y. Gladney, Restraint of Trade in 
Patented Articles, St. Louis, 1910, page 308. 

&2 Page 92, note 13, supra. 

53. Page 88, et seq., note 13, supra. The closing language of the 
court portrays beyond contradiction that the question considered here 
was left open for future adjudication: “As between these parties, we 
hold that he agreements A and B actually entered into were not a vio 
lation of this act. We ere not called upon to express an opinion upon 
a state of facts not -— ” Page 95, note 13, supra. 

4. It is to be noted, that although the Bement Case deals with 


several patents Ronnesd to one firm by the owners of 85 patents, (page 
71, note 13,) suf it seems to be stated in the General Electric case 
ive a single patent of one individual patentee (page 490, note 


ra, 








to ir 
13 supr: 
C C. A. 9th Circuit, 1903, 126 Fed. 364. 
56. Two other cases, decided by the Circuit Court of Appeals for 
the Seventh Circuit, can find no valid support, it would seem, in 
ns. In Rubber Tire Wheel Co. v. Milwaukee Rubber Goods 


later decisi 
Lo 


154 Fed. 358, the court in considering the rights of one patentee, 
announced wh at has since been held to be an untenable ground (page 
262) that patents, “unless or until they are released by the owner of 
the gana” from the dominion of his monopoly, are not articles of 
trade or commerce among the several states. A companion case, de 


cided on the same day by the same court, was Indiana Bogwtostering 
Co. v. J. L. Case Threshing Machine Co., 154 Fed. 365. Although deal- 
ing with the question of a combination ‘of patents, it adopts the same 
the Rubber Tire case and is consequently open to the 


reasonir as 
same criti cism. In both cases, certiorari was granted by the Supreme 
Court, but was dismissed per stipulation (See 210 U. S. 489; 207 
U. S. 608.) 

57. 166 Fed. 655. 
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even before the decision of the Su- 
preme Court in the Bathtub case,** a statement of 
the law, which expresses, generally, a sound view 
concerning the proper relation between the patent 
iaw and the anti-trust laws. In this case, the court 
considered and adjudged illegal several contracts 
entered into between manufacturers of liquid door 
checks, under various patents, by which each agreed 
to restrict its own trade on the article of his own 
invention, and involved a general plan comprehend 
ing the maintenance of price, the pooling of profits, 
the limitation of production, and the elimination 
of competition. It was pointed out®® that this ques 
tion had not been passed upon by the Supreme Court 
in Bement v. National Harrow. The court likewise 
refused to follow the Rubber Tire and Indiana 
Manufacturing Cases, as not being directly in point. 
The following passages indicate the beginnings of 
a recognition by the courts of the difference be- 
tween the proper boundary of the patent law and 
the Anti-Trust laws :™ 

“It seems self-evident that a contract which is only coexten- 
sive with the monopoly conferred by letters patent, and which 
creates no additional restraint of trade or monopoly, does not 
conflict with the Sherman act A contract whereby the 


manufacturers of two independent patented inventions agree 
not to compete in the same commercial field deprives the public 
of the benefits of competition, and creates a restraint of trade 
which results, not from the granting of letters patent, but from 
agreement.” 

The leading case, which foreshadowed the trend 
of future decisions is the Bathtub Case, Standard 
Sanitary Manufacturing Co. v. U.S.“ In that case 
the manufacturers of 85% of the enamel iron ware 
entered into an agreement whereby they received 
from the secretary of their Association, who had 
become the owner by assignment of the essential 
Arrott patent, licenses to use the invention in the 
production of their enamel ware. The agreements 
provided for the regulation of prices through the 
instrumentality of a price and schedule committee, 
fixing the preferential discounts, confining them to 
sales to jobbers only, authorizing rebates if the 
agreements should be faithfully observed, forbid- 
ding all sales to jobbers not in the combination, 
making a condition of their entering, a promise 
not to sell to plumbers, except at prices determined 
by the manufacturers, and not to deal in the product 
of manufacturers not in the combination; and cur 
tailing production by agreeing not to market so- 
called “B” or inferior products. It was contended 
by the defendant that this combination was neces 
sary to protect the product of the industry, since the 
distribution of “seconds” and an inferior product 
defrauded the public, discredited the ware and de 
moralized the market. 

The weakness of this contention was forcibly 
demonstrated by the unanswerable logic of Mr. 
Justice McKenna :* 

‘But the scheme has other features and effects which 
counsel overlook or ignore. It is immediately open to the criti- 
cism that its parts have no natural or necessary relation. What 
relation has the fixing of a price of the ware to the production 
of ‘seconds’? . The agreements clearly, therefore, transcended 
what was necessary to protect the use of the patent or the 
monopoly which the law conferred upon it. They passed to 
the purpose and accomplished the restraint of trade condemnea 
by the Sherman law. It had, therefore, a purpose and accom- 
plished the result not shown in the Bement case. There was 
a contention in that case that the contract of the National 


58. Standard Sanitary Mfg. ( U. S., 926 U. S. 20 
59. Page 556, note 57 supr 

40 Note 57, supra 

61. Note 58, supra 

62 Ibid, pages 41 and 48 


Here we have, 





Harrow Company with Bement & Sons was part of a contract 


and combination with many other companies and constituted a ’ 
violation of the Sherman law, but the fact was not established 
and the case was treated as one between the particular parties, 
the one granting and the other receiving the right to use a ‘ 
patented article with conditions suitable to protect such ws« 


and secure its benefits. 
While the patent in this case was omy on a tool 
which was employed in the manufacture of the 


enamel ware and the restrictive ceeilliliians set ’ 
forth dealt with the unpatented ware, the court 
expressly refused to place its decision on so narrow 
a ground.® It is to be noted that in the court be 
low, this consideration was deemed of vital im 
portance. This cannot be held to be dictum in view 
of the plain holding of the court, but it must be 
observed that the rationale of the decision is 


broader than the facts warrant. 
The Supreme Court further said 
“Rights conferred by patents are indeed very defini 
extensive, but they do not give any more than 
universal license against positive prohibitions. The Shermar 
law is a limitation of rights,—rights which may be pushed t 
evil consequences, and therefore restrained.” 

In Straus v. American Publishers’ \ssocia 
tion,” the rule applied to patent cases was applied 
to cases arising under the copyright law. In that 
case, the plaintiff contended that an agreement be 
tween publishers and booksellers to maintain re 
tail prices in copyrighted books went beyond the 








authority conferred by the copyright laws and was 
in violation of the Sherman Anti-Trust Act. The 
court applying the rule stated the Bathtub Cass 
said :°* 

“So, in the present case, it cannot be successfully cor 
tended that the monopoly of a copyright is in this respect ai 
more extensive than that secured under the patent law N 
more than the patent statute was the copyright act intended 
authorize agreements in unlawful restraint of trade 

In Motion Picture Patents ( Universa 


lilm Mfg. Co.,** Clarke J. says: 


“The defect in this thinking springs from the substituting 





of inference and argument for the language of the statute, an 
from failure to distinguish between the rights which are giver 
to the inventor by the patent law and which he may assert 
through all the world through an infringement proceeding 
and rights which he may create for himself by private contract 
which, however, are subject to the rules of general, as distit 
guished from those of the patent, law 

An imporant difference was emphasized by the 
court when it said 

“Since Pennock v. Dialogue, 2 Pet. 1, 7L. ed. 327, wa 
decided in 1829, this court has consistently held that the pr 
mary purpose ¢ f our patent laws is not the creatior i privat 
fortunes for the owners of patents, but is ‘to promote tl 


progress of science and the useful arts’.” 

The basic rule is stated by White, C. J., in Bos 
ton Store of Chicago v. American Grammaphon¢ 
Co., in discussing the attempt of a patentee by 
agreement to control the resale price 


“There can equally be no doubt that the power to mal 
it in derogation of the general law was not w n the mon 
oly conferred bv the patent law, and that the attempt to enfor 


its apparent obligations under the guis« 
ment was not embraced within the remedies given for the p1 
tection of the rights which the patent law conferred.’ 

And again in the second Shoe Machinery case 
where Day, J., says: 

“Undoubtedly the patentee has the right to grant the u 
of the rights or privileges conferred by his patent to others | 
(Cont €dad oOo age 7 
Continued on page 4 
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NOTES ON THE STANDARD CITY PLANNING 
ENABLING ACT" 


easure Proposed by Advisory Committee of United States Department of Commerce Indi- 
’ cates Growing Recognition of Importance of City Planning and Desirability of Giv- 


an Official Status-—Subdivision Control—Buildings and Mapped 
Streets—Regional Planning and Planning Commissions 


By Henry P. CHANDLER 
VU ember of the Chicago Bar 


ing It 
} ~ 
N advisor} mmittee on city planning and zon- 
ing, appointed by Secretary Hoover of the United 
States Department of Commerce, recently issued 
preliminary edition of a standard city planning and 


bl ict indicates a growing recognition 
the importance city planning and the desirability 
official status. It also illustrates the 

the Department of Commerce in 
iking the best expert judgment available for the 
uidance of communities throughout the country in 
itters that concern the general welfare. 

The Committee consists of men of distinction in 
e field of cit lanning who speak with authority 

this subject. They are Charles B. Ball, municipal 
j gineer of Chicago and an officer of the City Plan- 
g Division of (American Society. of Civil Engi- 
rs: Edwin M issett, lawyer, of New York, recog- 
ed as the foremost authority on the law of zoning in 
country; Alfred Bettman, lawyer, of Cincinnati, 
mber of the National Conference on City Planning, 
5 nd City Plant Commission of Cincinnati, and 
ter on legal questions relating to city planning and 


ing act Phe 


giving it an 
nlightened poli 


a 


ing: Irving B. Hiett, Ex-President of the National 
sociation of Real Estate Boards; John Ihider, Man- 

of the Ci Development Department of the 
umber of Commerce of the United States; Morris 





Planning Division of 
\merican Society.of Civil Engineers; J. Horace 
President of the American Civic Asso- 
Law Olmsted, landscape archi- 
Ex-President of the American 
Architects, and also of the Amer- 


wles, Chairmar the City 


Farland, Ex 
ition, and Frederick 
t of the first rank 
ciety of Landscape 


City Planning Institute 

Che act formulated by this committee consists of 
titles 

1. Municipal Planning and Planning Commis- 


n Control 
Mapped Streets, and 

Planning and Planning Commissions. 
points out that there are more 
lanning commissions than for leg- 
tion in reference to the other subjects and that prac- 
is better established. Legislation on the last three 
es is tentative | experimental, becoming more and 
re so as the act progresses until for the last title, 
ely Regional Planning and Planning Commissions, 
own no statute actually in force at 


2. Subdivisi 

3. Buildings 
4 Region i] 
The Committees 

cedents for cit 


re is as far as 
present time 
It will not be possible in this review to indicate 


the provisi the act. The attempt will be only 


States Depart 






435 


to call attention to some of the distinctive features im 
the hope of stimulating interest and leading lawyers 
who may be interested, to procure from the Department 
of Commerce the text of the act and become acquainted 
with the provisions for themselves. 

Municipal Planning and Planning Commissions 

Salient features of the first title dealing with city 
planning commissions proper are the definite organiza- 
tion of the commission provided for, the definite mode 
of procedure prescribed, the inclusion of zoning with 
city planning under the control of the commission, the 
compulsion upon cities to provide for the financial sup- 
port of their planning commissions, and the legal effect 
given to the acts of such commissions. 

City planning commissions vary widely in number 
of members, all the way from a few persons to several 
hundred as in the case of the Chicago Plan Commis- 
sion. The Illinois City Planning Act passed in 1921, 
provides that a city planning commission shall consist 
of a chairman and such number of other members ap- 
pointed in such manner and serving for such terms as 
the city may by ordinance prescribe. As against this 
very flexible provision, the standard act provides defi- 
nitely for nine members, of whom three shall be ex- 
officio, consisting of the mayor and an administrative 
officer to be selected by the mayor, and a member of 
the council to be selected by the council, and six persons 
to be appointed by the mayor, the members ex-officio 
to serve during their terms of office and the other mem- 
bers to serve for terms of six years so arranged as to 
end one each year. 

The standard act gives sufficient official represen- 
tation to promote cooperation with the city administra- 
tion and yet puts control in the citizen members, who 
presumably are less burdened with their official respon- 
sibilities and bring to the commission more initiative 
for city planning. This is in accordance with approved 
practice. The number of members is made relatively 
low presumably because the committee believes that the 
commission should be a working commission and that 
small size makes for efficiency. It may be questioned 
however whether in large cities a much larger number, 
to make possible the representation of the different 
groups in the community, will not help to win general 
support for the plan. The city of Chicago in any event 
has followed this course with success. The size of the 
Chicago Plan Commission has not obstructed action be- 
cause it has an executive committee which is the work- 
ing body. With this in mind there is some advantage 
in the flexible provision of the Illinois Act over the 
definite provision of the standard act. 

The standard act confers upon the planning com- 
mission the usual power to adopt a comprehensive plar 
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(termed a master plan) for the physical development 
of the city, including location of streets, parks, water 
fronts, public buildings, public utilities, terminals, and 
the like, and also a zoning plan where one has not al- 
ready been made. The nature of public improvements 
is closely related to the use of the property in the 
vicinity. For instance school buildings and parks should 
ordinarily be located in residence or apartment dis- 
tricts; streets should be paved with granite blocks or 
asphalt accordingly as the use of adjacent property 
makes for heavy or pleasure traffic. In the early years 
of zoning ordinances, zoning a city seemed such an 
elaborate task calling for such a mass of detailed work, 
that it was thought best to constitute a body for that 
specific purpose. Because however of the close con- 
nection of zoning with city planning it is logical that 
both should be handled by the same body and the 
standard act wisely combines them. 

The standard act provides for a public hearing 
before the adoption of a city plan in whole or sub- 
stantial part. This probably was suggested by the 
practice in zoning ordinances. From a legal stand- 
point a distinction might be made between zoning and 
city planning in this respect; that zoning regulates the 
use of private property, whereas city planning deals 
almost entirely with public improvements. City plan- 
ning commissions are generally free to develop their 
plans in such a way as they deem best. Still the op- 
portunity for persons interested to express their views, 
is in accordance with democratic practice, and it is 
doubtful if there is any very valid objection to it as 
long as the commission retains the ultimate power to 
decide on the plans which it recommends. The standard 
act provides that the adoption of a plan shall require 
an affirmative vote of six of the nine members. 

The official character of the planning commission, 
under the standard act, is indicated by the effect given 
to its recommendations. After a city plan has been 
adopted no public improvement or public utility can 
be constructed in conflict with the plan unless author- 
ized by a two-thirds vote of the city council or legisla- 
tive body. Some lawyers may question the legality of 
such a provision upon the ground that it amounts to a 
delegation of part of the legislative power to a non- 
legislative body. This argument would have force if 
power were given to the planning commission to con- 
struct improvements and appropriate money in behalf 
of the city. But its power after all is only to adopt 
a plan to serve as a guide to the city council and the 
ultimate determination in matters of public improve- 
ments remains in the council. The legislature may 
impose conditions upon the council’s action, and the 
provision referred to is an instance of such a condition. 

A similar limitation upon the power of the city 
council, is the customary provision of zoning laws that 
after a zoning ordinance has been adopted, the regu- 
lations may not be changed over the objection of a 
given proportion of the owners affected, without more 
than a majority vote of the council. An even stronger 
case is the provision in the Illinois Local Improvement 
Act, that no ordinance for a local improvement, pay- 
able by special assessment, shall be passed by a city 
council unless it has been recommended by the board of 
local improvements, the body created to initiate such 
improvements. There is no provision for overcoming 
adverse action of the board of local improvements by 
any vote of the city council, and yet the legality of this 
provision has been sustained by the Illinois Supreme 
Court. (Givins v. City of Chicago, 188 Ill. 348.) It 
is not believed that there is any serious doubt about 
the power of the legislature to require a two-thirds vote 





of the city council in order to override city plans 
adopted by official planning commissions. 

The standard act requires that the council shall 
provide the funds necessary for the commission’s work. 
In other words, financial support of the commission by 
the council is made mandatory. The validity of this 
provision must be a matter of doubt in states where the 
constitutions provide that the legislature shall not im 
pose taxes upon municipal corporations for corporate 
purposes. There is a very comprehensive note on the 
effect of such provisions in 46 American Law Reports, 
609. Generally speaking, the courts have held that 
functions which are governmental in their nature like 
the maintenance of order through an efficient police 
system, the protection of health and a common school 
education, devolve upon cities as agents of the state 
and for such purposes the state may compel the neces- 
sary financial support. But objects which are primarily 
for the advantage of the municipality, such as the im- 
provement of city streets and sidewalks not in the 
nature of state highways, are corporate purposes of the 
municipality, which it is entitled to pursue for itself 
and for which it cannot be compelled to provide. It is 
believed that the courts of many if not most states 
would regard city planning as coming within the latter 
class, namely a function designed primarily for the 
more effective ordering of the local community, as to 
which therefore the community should have freedom 
of action. In such case the provision in the act for 
financial support of city planning commissions, should 
be permissive and not mandatory. 


Subdivision Control 


It is customary to require maps of subdivision 
to be approved by some administrative officer before 
recording, but often this officer is not connected with 
the planning commission and the control of subdivi- 
sions is slight and almost perfunctory. The standard 
act vests the power to pass upon subdivisions in any 
city, in the planning commission which is where it 
ought to be, and authorizes the commission to lay down 
substantial requirements to which subdivisions must 
conform. 

The act authorizes the control of subdivisions over 
unincorporated territory outside and adjoining the 
municipality for a distance of five miles, or if another 
municipality is nearer than that, to a point equidistant 
between them. Extraterritorial jurisdiction for this 
and analogous purposes is not new and is upheld by the 
courts. Questions must arise however concerning the 
legality of vesting the power to make the regulations in 
the planning commission without action by the council 
and also concerning the legality of a provision that the 
street, water, and sewer improvements may be required 
to be installed as a condition precedent to the approva! 
of a subdivision. 

The scope of the regulations in reference to sub- 
divisions which planning commissions are authorized 
to adopt, is broad, including not only the arrangement 
of streets and the minimum width and area of lots 
which are customarily associated with subdivisions, but 
as already indicated the extent to which streets shall 
be graded and improved and sewer and water mains 
provided before subdivisions shall be approved. It 
would seem that such regulations are legislative in 
character, and that in states which adhere strictly to 
the principle of separation of legislative and executive 
powers and apply it to local governments as well as 
the state at large, such powers cannot legally be con- 
ferred on any other than the legislative bodies of the 
municipalities involved. Planning commissions might 
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course be authorized to recommend regulations for 
\livisions, but in order to give them the force of law, 
; probable that in most states they would need to be 


ided for by ordinance. 

It may be questioned why this is any more true in 
case of regulation of subdivisions than in the case 
the city plan which may be adopted by the planning 
mission. The difference is that legally the city 

in is only in the nature of a guide which the legis- 
ve body may disregard by a two-thirds vote. In 
ise of regulations of subdivisions, the standard act 
ikes the action of the planning commission appar- 
ntly final without any power in the legislative body to 


inge it. Inasmuch as the regulation of subdivisions 
tally affects the use which owners may make of their 
perty, it seems that under the law of most states 


regulations can be adopted only by legislative 
rity 
[here must also be considerable question whether 
gulation which required the paving and improving 
treets in a subdivision as a condition of approving 
would not be regarded by the courts as too drastic. 
subdividers it is true put in the street improve- 
s before offering their lots for sale and advertise 
is one of the advantages. Furthermore it is de- 
ible to have tracts that are open for development, 
vided with the usual street improvements in advance 
hen they can be installed at a minimum of cost. The 
munity has an interest in seeing to it that land 


ised for residence purposes is provided with suitable 


iter and sewer pipes, street lights, sidewalks, pave- 


nts and the like; they make for safety, health and 


the general welfare. But it may be questioned whether 


re is any such public gain as would justify a rule 
it until such improvements are installed no land 
be opened for subdivisions 
Some owners may prefer to sell their lots for a 
price without improvements. A community al- 
vs has power by appropriate action to secure the in- 
lation of improvements as they are needed, and to 
fray the cost by special assessment upon the prop- 


rty benefited. Can it be said that public policy war- 


ts the requirement of such improvements in ad- 


ice as a condition of recognizing subdivisions? Such 
ile would go rather far. Unquestionably under the 
lice power subdividers may be required to dedicate 
ifficient ground for streets and to provide easements 
cessary for all reasonable public improvements. It 
ist be a matter of doubt however whether they can 
compelled actually to construct the usual street im- 
vements in order to subdivide and sell their land in 

The standard act provides for a hearing based on 
tice of all applications for approval of subdivisions, 
1 a note suggests that if desired specific provision 

be made for court review. The note points out 
vever that action upon applications for approval of 
ticular subdivisions is really an administrative func- 
n, the exercise of which should not be reviewed by 
e courts unless there is clear evidence of abuse of 
scretion. For such abuse it is correctly said that 


lress would be given by the courts without any ex- 


ess provisi n the statute 


Buildings in Mapped Streets 


Difficulty always arises in carrying out a compre- 

nsive plan of public improvements looking into the 
‘ T 

ture because such a plan must proceed by stages. Not 

the improvements can be made at once and before 

city is ready to make those which are deferred, very 

land is occupied by such valuable 


ten the necessary in 





improvements that the cost is pruhibitive. For many 
years city planners have been endeavoring to find some 
practical way of reserving land for public improve- 
ments to be constructed later, so that when the time 
for construction came, the sites would be available at 
reasonable cost. 

The standard act provides that after a city plan 
has been adopted, the planning commission may make 
surveys of the exact location of streets included in the 
plan, and prepare a plat showing the land which it 
recommends be reserved for such streets. After a pub- 
lic hearing preceded by notice it may transmit the plat 
to the city council which may adopt or reject it or 
modify it with the approval of the planning commis- 
sion or without such approval by a two-thirds vote. 
On adopting the plat the council shall fix the period 
of time for which the street locations are to be reserved 
for future acquisition for public use. Upon adoption 
the plat shall be recorded and thereupon shall consti- 
tute a reservation of the street locations designated. 
The owner of any land reserved shall be free to use it 
as if no reservation had been made, but if the land is 
taken for street use during the period fixed no compen- 
sation shall be recoverable for buildings or improve- 
ments erected on the reserved land after the reserva- 
tion. 

The act provides for the ascertainment of com- 
pensation to be paid for the reservation. The council 
is required to appoint a board of three appraisers; 
prior to action by the board notice shall be published 
describing the land reserved and fixing a time for filing 
claims for compensation and the time of the hearings. 
This notice is also required to be posted in three pub- 
lic places in the neighborhood of the land reserved. 
Notice is not required to be served upon the owners or 
mailed to them. After hearing the board of appraisers 
shall fix the compensation and report its findings to the 
council. Thereupon notice shall be published giving 
an opportunity for the filing of objections to the report 
before the council. If objections are filed the council 
is required to refer the report back to the board of ap- 
praisers for consideration of the objections. Ultimately 
action of the council on the report either as originally 
presented or as revised is necessary. The council may 
either approve or disapprove the report. If it approves 
it it shall provide for the payment of the compensa- 
tion determined and such payment shall be made within 
ninety days. Disapproval of the report by the council 
shall amount to a dismissal of the proceeding. Pro- 
vision is also made for appeal to a court of appropriate 
jurisdiction to review the compensation as finally ap- 
proved by the council. In case of such appeal the pro- 
cedure shall be as in other cases of appropriation of 
property for public use for streets. 

It will be noted that the standard act proceeds 
upon the principle of eminent domain as the basis for 
the power conferred. Notes appended to the act point 
out that there are two theories of the right of a munic- 
ipality to reserve land for future public improve- 
ments, one the police power and the other the right of 
eminent domain. Alternative provisions are suggested 
for the reservation of mapped streets under the police 
power. 

It seems open to question whether the police power 
is an adequate basis. There is no doubt that as a 
measure of safety and health, in order to assure light, 
air and means of access, a city may require owners of 
land who are dividing it for purposes of sale and occu- 
pation, to dedicate the quantity of land reasonably 
acquired for street facilities. This requirement also is 
flexible. The city may take into account the needs 
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likely to result from increase in population of the area 
involved for some time to come, and also the location 
of any given land. If a man owns property on a sec- 
tion-line street he must expect to devote more of it to 
street purposes than he would otherwise and he is 
compensated in the greater utility and value of the land. 

But whether the police power would authorize 
the reservation of land for large improvements such 
as form the major features of city plans is a different 
matter. These necessitate the appropriation of un- 
usual proportions of adjacent lots for the general good. 
It is problematical to say the least whether the courts 
would permit the public to reserve such relatively large 
portions of private lands without compensation. The 
standard act in any event does not ask it and provides 
for payment. 

In so doing it avoids the obvious constitutional 
objection. There is a question how far it is practical 
and will really help the situation. In new areas land 
largely unimproved could be reserved at low cost for 
say twenty or thirty years and thus the expense of pay- 
ing for buildings avoided. But the compensation might 
be almost as great as for a complete taking, because 
the owner would be precluded from building on the 
land reserved except at the risk of losing his building, 
and the gain to the city on the other hand would be 
less, because if the city later made the improvement, 
it still would have to condemn the land value. In un- 
improved areas it may be little more costly and con- 
siderably more advantageous for the city to acquire in 
entirety the land necessary for proposed improvements 
In other cases, where the improvements consist of 
widening streets already built up, and the land is used 
intensively, compensation for the reservation would 
have to be so high that it probably would not be paid 
except in cases where the city had definitely decided 
to make the improvement, and then the city would 
condemn the necessary easement outright in the usual 
way. 

While there is as yet little actual experience on 
which to rest a conclusion, it seems probable that the 
application of the provisions for reservation of land 
for future improvements will be rather limited. Never- 
theless the Advisory Committee has done well to in- 
clude in the act a method of accomplishing this, which 
broadly speaking seems to be legal, and which as time 
goes on may prove to have a wider use than now seems 
likely. 

Regional Plann'ng and Planning Commissions 

In the last few years there has been growing rec- 
ognition that the area which needs to be considered in 
plans for many public improvements, is larger than any 
single municipality. This applies to highways which 
lead through different cities and villages, parks and 
forest preserves which serve the populations of large 
sections, the elevation or depression of railroad tracks 
to avoid grade crossings, where the treatment of the 
problem in one community entails corresponding treat- 
ment in adjoining communities, and many other ex- 
amples. Hence has arisen the conception of regional 
planning as a supplement to city planning. Regional 
planning associations have been organized as voluntary 
and unofficial groups to work for the coordination of 
public improvements in large sections including many 
political subdivisions. The cooperation of cities and 
counties has been sought and in many instances given 
in generous measure because of the realization of the 
benefits of cooperative action 

The standard act undertakes to give legal status 
to regional planning and to set up an official agency to 








direct it. In substance it provides that upon petition of 
a planning commission of any municipality or the 
county commissioners of any county or any one hun- 
dred citizens and after a public hearing preceded by 
notice the governor of any state if he decides that it is 
to the public interest that a region be established for 
planning purposes, may define the boundaries of such 
region and appoint a regional planning commission of 
nine members. The commission is authorized to de 
termine its necessary expenses in each year subject t 
the approval of the governor. The governor in tur1 
is authorized to fix the proportion of the expenditure 
to be borne by the various taxing bodies and political 
subdivisions within the region, and the legislative au 
thorities of the various taxing bodies are empowered to 
appropriate their respective shares. Such appropria 
tion is not made compulsory by the act because of 
doubt expressed in a note whether a provision for com 
pulsory appropriation would be constitutional. For 
reasons suggested in the discussion of financial sup 
port of city planning commissions, it is believed that a 
mandatory provision for appropriation would be ad 
judged unconstitutional in most states 

The regional planning commission is authorized t 
adopt a master plan for the physical development of 
the region including a zoning plan, corresponding in a 
general way to the master plan committed to the city 
planning commissions in cities. The plan has only ad 
visory effect within municipalities unless adopted by 
the municipal planning commissions. Thereafter it has 
all the force of a city plan within the adopting munic 
ipalities. But in territory outside of incorporated 
municipalities the plan takes effect when certified by 
the regional planning commission, and cannot be ove 
ridden by the county or any political body having juris 
diction except by a two-thirds vote. 

It will be noted that no provision is made for the 
submission of the question whether there should be a 
regional planning commission to a vote of the people 
within the territory affected. It seems quite clear there 
fore that the regional planning commission could not 
be regarded as a corporate authority which could com 
pel financial support and adopt regulations having the 
force of law. Almost necessarily it is given only ad 
visory power. As an alternative the Advisory Com 
mittee suggests the possibility of the establishment of a 
regional planning commission by cooperation of the 
planning commissions of a group of municipalities in a 
territory having a common interest, and of the county 
commu ssioners. 

There is a general and well founded aversion t 
the mwtcplication of official bodies and commissions 
It may be questioned whether until the practice of re 
gional planning is somewhat better established, it may 
not be necessary to rely for some time yet on unoffi 
cial commissions. Frequently such commissions be 
cause of the ability and disinterestedness of their mem 
bers have a moral authority which more than compen 
sates for the lack of official authority which political 
appointment would give. The provision for regional 
planning commissions in the standard act, is however 
promising if an official status is sought, in that it is 
moderate in scope and does not seek to coerce th 
political agencies such as the county and municipalities 
concerned whose support for such a project is neces- 
sary. It might strengthen the position of such a com 
mission if the project of its creation was submitted t 
and approved by referendum of the voters of the terri 
tory affected, at a regular election when a vote coul 
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planning up to this time, and is judicious and progres- 
sive. Laws along the lines indicated, adapted to the 
legal requirements and political organization of the 
various states, will undoubtedly contribute to the more 
effective arrangement and functioning of public im- 
provements. The public will be the gainer if there is 
legislation after the model provided. 


NAPOLEON BONAPARTE AND THE CODE 


NAPOLEON 


the Emperor in the Compilation of the Code as Indicated by the Various 

baux of the Commission, Gathered Together in Locré’s 

\ Most Efficient Presiding Officer—His Special Concern with 
Divorce, Marriage, Adoption and Succession 


“e 


Législation de 


By Prerre CRABITES 
of the Mixed Tribunal, Cairo, Egypt 


hat I first learned 
“My great- 
battles which I 
out the memory 


have, however, one accomplish- 
thing can efface and which 


It is my Civil 
Corsican had 


was in the ascen- 
driving powers. 
so persistently in 
for myself just 


lrafting the legisla- 


that French and 
and Italian 
de- 
the 


delve into 


sixteen volumes 


when I received a let- 


THe AMERICAN 
to say that he 
on a subject that 
«d the proposed 
ill about it and 
jonaparte and the 
the spur of the 


udy But as | 
every concrete 
nality will fade 


venture to hope 
rship 
ferred was pub- 
He got to- 
the Commission 

To these he 
itary material. All 


ocre 


nto some 9000 printed pages. I shall 


feel that | must 
It would serve 
nd find out what 


this French term signiies. One must have lived in 
France in order to know what a procés verbal really 
means. It is the concrete expression of a Frenchman's 
soul. It is the photograph of his brain. It is the 
quintessence of his national individuality. One of my 
dictionaries calls it: “an authentic written minute or 
report of an official act or proceeding.” This is an ad- 
mirable flesh and bone definition. It leaves out of the 
drawing the spiritual aspect of the subject. It has no 
atmosphere. What is wanting is an appreciation of the 
fact that just as French chefs are the best cooks in the 
world so also are Gallic secretaries the leading scribes 
of all ages. It is practice that makes them perfect. 
We keep minutes of meetings. They draw a procés 
verbal upon any kind of excuse. In fact they invent 
pretexts in order to write a procés verbal about them 
And they think so clearly, write so concisely and ex- 
press themselves so precisely that their procés verbaux 
are invariably gems. They give one a perfect idea of 
what has transpired. They almost make one feel like 
doing everything over again in order that somebody else 
may have the pleasure of drawing up another proces 
verbal. I go into these details to make it clear that when 
I consulted the procés verbaux of the deliberations to 
which I shall subsequently refer I got into the very 
marrow of the Code Civil des Francais. I did more 
than any historian of an American legislative assembly 
could possibly do because we do not live, dream and 
die in terms of procés verbaux. 

The French Revolution had unification and sys- 
tematization on the brain. It found France a congeries 
of Provinces each with an individuality of its own. It 
wiped out these traditional frontiers and breathed into 
the new Departments the spirit of nationality. It did 
away with all kinds of conflicting weights and measures 
and got the people to think along lines of grams and 
meters. When, however, it sought to obliterate local 
laws and customs it did not encounter opposition. It 
merely went up against that form of passive resistance 
that baffies accomplishment. Cambacérés, acting under 
the instructions of the Government, had presented three 
successive drafts of a new Civil Code but their adoption. 
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or the acceptance of any other proposal, seemed to be 
but a forlorn hope. On August 12, 1800, impetus was 
given to the subject. It was due to the assertive per- 
sonality of a new factor that had just appeared upon 
the French horizon. I attach great import to this date. 
It marks the period when Bonaparte began to climb the 
ladder of fame. He was then merely one of the three 
provisional Consuls of the Republic. It was not until 
November 20, 1800, that the new Constitution was 
voted which definitely conferred the executive power 
upon him, Cambacérés and Lebrun. When men are 
striving to go forward, when they are struggling to 
throttle opposition, when they have to pay attention to 
their every step they concentrate their thoughts upon 
essentials and do not bother about frills. The very 
fact, therefore, that during these crucial days the young 
General took up the codification of the laws of France 
carries a message which should not be overlooked. 

The decree appointed a Commission of four mem- 
bers. They were: Tronchet, Bigot-Préameneu, Por- 
talis and Malleville. They were instructed to prepare 
a Civil Code and to make the pending bills of Cam- 
bacérés the basis of their work. They were directed 
to file their report not later than the end of Novem- 
ber, 1800. This means that they were given but a little 
over a hundred days in which to carry through their 
labors. Their proposals were first submitted to the 
Conseil d'Etat. We have no organization that corres- 
ponds to this institution. I shall call it—and probably 
erroneously—the Privy Council. It is here that Bona- 
parte appears upon the scene and where these procés 
verbaux come into play. All of the two thousand and 
odd articles prepared by the committee were thrashed 
out before this body. Some of them were gone over 
again and again. The discussions, which they evoked, 
were courteous, illuminating and interesting. One may 
follow them by reading these minutes. The Conseil 
d’ Etat began its sessions on July 17, 1801. They ended 
on March 17, 1804. Baron Locré says that, in all, 102 
sittings were held. I do not agree with him. I have 
checked up his procés verbaux. I find that the Privy 
Council -was convened and dealt with the code on 160 
different occasions. I do not know how long each of 
these foregatherings lasted. All that I may say is that 
the distinguished author writes in his Prolegomenon 
that they started at noon and that when the First Con- 
sul presided over them they often continued, without 
an intermission, until 7, 8 or 9 o’clock in the evening. 
My examination shows that he attended 74 assemblies 
I find no record of his presence on 86 occasions. I do 
not say that he was absent because these meticulous 
procés verbaux, which I am about to analyse, do not 
contain what we consider an essential part of the min- 
utes of a meeting. They do not say who answered roll 
call. And it was not until the eighty-seventh reunion 
had been held on December 16, 1802, that the name of 
the presiding officer is given. The Corsican occupied 
the chair 30 times after this date, but he remained silent 
at 16 of these meetings. It is therefore possible that 
he may have attended far more than the 74 sittings 
before mentioned. But after all, these details mean 
comparatively little. My main argument is again crys- 
talized into one of dates. Between the first session and 
the last one so many things went on in Paris that the 
very circumstance that Bonaparte found time to hear 
these lawyers discuss legislation is of itself clear cut 
evidence of his interest in the subject. 

I cannot get my message into reasonable limits and 
cover all of the topics upon which the great soldier 
raised his voice. I cannot even expect to give a com- 


plete synopsis of everything that he said upon any one 
subject. If I were to attempt to go into anything like 
detail upon any given problem I would merely blur the 
general outline of the sketch which I am seeking to 
draw. I must, therefore, hasten to say that one cannot 
run through the reports of the proceedings which I now 
have before me without being convinced that Napoleon 
Bonaparte was a most efficient presiding office. He 
impressed upon the Conseil d’Etat that quick work and 
careful study were expected of it. One sees him, ever 
and anon clearly, defining the issue before the house 
The terms in which, on several occasions, he summed 
up technical questions of abstract law, stand out as 
pearls of concentration of thought and felicity of ex 
pression.’ He does not appear to have been called upon 
to wield his gavel very often. The only time when he 
rapped the meeting to order he did so with the efficiency 
of an old Parliamentary hand. He seemed to have 
had everything systematized. On any number of days 
he opened the debate. At other times he only entered 
into the argument when it had taken a well defined 
form. Then again, as I have already said he not infre 
quently kept quiet. But I must not forget to add that 
he was too good a Frenchman not to believe in the 
divinity that hovers around a procés verbal. One finds 
that before the Privy Council got down to work he or- 
dered that its minutes should be printed and distributed 
among various bodies. This was done so that the Con- 
seil d’Etat should be able to know how France reacted 
to its deliberations. 

Before the initial meeting began the analysis of the 
first article reported by the committee Bonaparte ruled 
that it would be well to make out a broad general divi 
sion of the subject under inquiry. It was proposed 
to define the laws affecting persons. The Commission 
divided the question into nine different heads. Its 
chairman, Tronchet, supported this classification. He 
had barely finished what he had to say when the First 
Consul took the floor. “I see,” said he, “but three basic 
differences in any rules which may be adopted bearing 
upon persons. They all tend either to fix their status 
in society, to regulate the rights of married couples as 
between themselves or to define the relations of parents 
and their children. This broad generalization appears 
to my mind to be perhaps simpler and more natural 
than the one proposed.”” I do not say that I agree wit! 
him who subsequently became the Emperor of the 
French. I have merely quoted his words to show that 
the gong had hardly sounded before he was in the fray 
In other words these introductory observations, what- 
ever may or may not have been their inherent value, 
are bound to have convinced his hearers that their pre- 
siding officer did not intend to be a figure head. They 
meant that the lawyers, judges and politicians who 
formed the Conseil d’Etat were given to understand 
that they had been called together to produce results 
and that the man of the hour was going to see that 
they did so. This, of itself, was an accomplishment 
It not only set a pace but it showed that the Master 
Mind was vigilance personified. And as soon as article 
I was reached it became additionally evident that the 
First Consul intended to follow every detail of the pro 
posed legislation. The draft gave to this initial sectior 
the following form: “All laws shall be executor 
throughout the Republic 15 days after their promulga 
tion by the First Consul. This delay, however, may be 
modified by the terms of the statute itself.” “This 
wont do” said the Chairman. ‘he Constitution de 


1 Locré Legislation de France vol. Y, page 642, Vol. VI, p. 442. (A 
all of my references will be to this same work I shall henceforth gi 
merely volume and page) 

2. Vol I, page 77. 
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ees that no law shall be promulgated until ten days 


ter its enactment. Here you speak of adding 15 
wre days. The result will be that in many cases the 
be. tendment of the statute may be defeated. This may 


5 ur more particularly in penal matters.”* A general 


) ‘i scussion followed. Before it had ended every man 
’ n that room understood whose personality was going 

ee to dominate their labors. They, however, had every 

: reason to know that he was too intelligent, too ambi- 

ig tious and too well poised to attempt to ride rough shod 

; er them. His purpose, they all could see, was that of 
‘ ' ctive, inquiring and resolute mind that was looking 


peration, technical skill and profes- 
[here was, therefore, in the allotted 
glory enough for everybody. The forum was one 
which brains, energy and ahove all clearness of ex- 
; ession were the supreme prerequisites to success. 
s In all of these reports the conviction 
‘ has been thrust upon me that Bonaparte was supremely 
the subject but that he left the 
the work to his technical advisers 


11 
r intellugent ct 


sional experience 


soing over 


terested in ntire 


ne ral details 


it | concentrated his attention, upon matters which 
I re upon the public welfare. He was vitally con- 
ls rned with everything touching upon marriage, di- 
rce, adoption, succession, and sales, in so far as the 


latter chapter t affect the general weal. I shall 


" . 1ote his very words to illustrate most of this. But 
é efore doing this I want to show that never once did 
e nod during the entire time when the code was being 


( elaborated. I shall cite, what I may call outlying ex- 
amples, to underscore the acuteness of his vigilance. 

It was just the kind of rigorous censorship which was 

ind to impress upon his technical advisers that their 

forts could not be relaxed for a fraction of a second. 


ts I do not say that he put the fear of God into their 
e reasts. I do insist, nevertheless, that he kept them on 
st the qui vive. I shall not speak of how he dealt with 


iceties of style* but I shall show how he intervened 
h a question here and there about topics which he 
us had not followed very closely. 

as He must have been quite busv during the winter 
its f 1803-1804 At all 


1g vit 





events there is no record of his 
rs ing attended the eight successive sittings which pre- 
i] led the one held on January 28, 1804. The council 
tl vas then discussing the articles dealing with the various 
he rms of lease. The First Consul had remained quiet 
at luring the early part of the afternoon of the date just 
Ly mentioned. Then Bigot-Préameneu, in speaking to 


it- the question observed that a certain proposal should be 
1€ referred back to the committee in order that “a means 
e may be evolved of obviating a ‘multitude of law suits.’ ” 
ey What’s that?” inquired the watchful Presiding Of- 
I er. “The primary question, as I look at things is not 

inquire whether what we propose will or will not 
Its € rise to litigation \ rule may be made so very 
at mple that it will throttle property rights. What one 
nt must ask is wherein lie the interests of the State. This 
ter nt has not yet been established. Until it has been 
cle hipped into shape all other discussion is useless.’® 


he \nd then again he had either been absent or had not 
, bated any question for seven other meetings. The 
or bjects before the house were not what he may have 
YT nsidered live blems. One of them was that of do- 

t inter vivos. But on January 27, 1803, as soon 

the meeting opened Bonaparte said: “Gentlemen, 
his the article which you have under consideration is badly 
It read: “A donation inter vivos is a con- 


ns inte 


fted.” 









tract by which the donor divests himself of the thing 
given, in favor of the donee, then and there and irre- 
vocably.” “The word contract,” pointed out the First 
Consul, “begets the idea of mutual charges and respon- 
sibilities. I do not think that it would be used in the 
instant matter.”* I feel that I could readily multiply 
these citations. I think that I have, however, been 
sufficiently explicit. My object has been merely to pre- 
pare my reader to see the husband of Josephine take 
a leading part in such discussions as bore upon what 
he deemed to be paramount issues. 

Bonaparte remarked, during the course of the de- 
bates, that the three pivotal problems which interest 
society revolve around birth, marriage and death. Di- 
vorce and adoption, he added, were ancillary questions 
connected with these major propositions.’ I shall, 
therefore, give a rough summary of his views on the 
laws affecting four of these five subjects. As it is cus- 
tomary for children to be born in wedlock I shall first 
speak of marriage. The Hero of Marengo had very 
pronounced ideas on this point. He did not believe 
that boys and girls should marry when they were too 
young to appreciate the importance of what they were 
doing. His argument ran somewhat along this line: 
“We have fixed twenty-one as the age of majority. 
Neither a man nor a woman may validly bind him- 
self or herself for an ordinary debt until he or she 
attains that age. Marriage is the most solemn and most 
binding of contracts. It vitally affects the happiness 
of the contracting parties. It appears to me to be as 
illogical as it is unjust to allow them or their parents 
for them to barter away this contentment when the 
man and the woman could not of their own volition 
legally carry through a trade affecting a horse.”* And 
he believed in using outward signs, formality and ritual 
if you prefer, to drive home to the minds of the couple 
that they were performing an act of momentous im- 
port. He did not insist that a Church ceremony should 
be a prerequisite. He held out, however, for what he 
called solemnity. “If,” and here I quote his exact 
words, “all that is necessary is that the State take cog- 
nizance of the marriage the services of a notary public 
should suffice. But this contract will create a new 
family. It should therefore be entered into with 
solemnity.”* And he believed that marriage was so 
great a boon to mankind that everyone should be per- 
mitted to partake of its joys. The Commission re- 
ported that a deaf-mute should not be permitted to 
wed. “But why do you say this,” asked the Chairman. 
“Because,” was the answer, “such an unfortunate can- 
not make known to the State that he consents to marry. 
Without consent there can be no contract.” “No,” 
came the retort, “this restriction should be deleted. It 
is too categorical. Proof of consent is a question of 
fact. L’officier de l'état civil must in every case satisfy 
himself that this requirement has been fulfilled. He 
has but to apply this same common-sense principle to a 
deaf mute.””” 

He also fought against the State automatically an- 
nulling the marriage of a deported man. The Commit- 
tee report had decreed that condemnation to an in- 
famous punishment carried with it the civil death of 
the prisoner. With French logic it was argued that as 
a convict was legally presumed to be dead his wife was 
his widow and therefore not his spouse. “Enough of 


such theories” urged the First Consul. “Wives do not 


6. Vol XI. p. 88. 
7. Vol. ITI, p. 114. 
8. Vol. IV, p. 818. 
9. Vol. IIT, p. 89. 

10. Vol. IV, p. 820. 
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desert husbands when the State puts her ban upon the 
latter. Our women will follow these men to the end of 
the world. You argue that your proposition does not 
say that they shall not do so but merely that they can- 
not go as the wife of the ticket-of-leave man. What 
you do is to place a stigma on a virtuous woman. You 
brand her because he, whom she may believe to be 
innocent, has run afoul of the law. I cannot accept 
your point of view.” As regards the wife of the 
absentee Bonaparte held tenaciously to a line of 
thought which protected her against the presumptive 
heirs of her husband.’*2, And when I read what he had 
to say in regard to error affecting the person of the 
other party to the wedding ceremony I thought of the 
Rhinelander case. His dominant idea was that no 
proof of any kind should be admissible on this point 
unless it was shown that the complainant was in good 
faith and the other party guilty. He argued that the 
possibility of a designing parent using an innocent tool 
should not be overlooked. He also held that the action 
should be brought within a reasonable time, for, he 
pointed out, shou'd an adventuress get a man to wed 
her and then conduct herself correctly for a consider- 
able period it may be considered that she has lived 
down her past."* In a word this man of vision always 
thought in terms of the maintenance of the marriage 
tie. He did not want the innocent to suffer. 
And then these last words which have just glided 
from my pencil give the /eit motizv to all that he said 
when discussing the articles dealing with paternity. 
He thought primarily of the child, then of the State 
and then of the father. I gather from what I have 
read, I may perhaps be mistaken, that the interests of 
the mother came last. Nature is capricious. Men, as 
a class, seldom attend Church services. They, like 
women, are born with the bump of faith located some- 
where or another in their cranium. But they use a 
great deal of their alloted quota of it when they believe 
that they are the fathers of the young who bear their 
name. Mothers know who procreate the offspring they 
bear. They do not draw upon their supply of faith 
when they give their boy or their girl the name of their 
husband. They therefore go to Church to keep their 
bump of faith from swelling. I use this more or less 
crude way of speaking to show that Napoleon Bona- 
parte was not necessarily in any way unfair to woman 
because he subordinated her who conceives to him who 
is supposed to beget. In a word he appears to have 
given precedence to moral certainty over physical cer- 
tainty. I catch his point of view although I dare not 
say that I agree with him. But that he had a holy 
horror of having a baby wished on a man is clear from 
the sum and substance of what he said..* He did not 
apply this rule to the child born of a married woman. 
He felt that here the welfare of the innocent babe, of 
society and of public morals required that, in principle, 
the husband be stonped from contesting the paternity 
of such an infant. But where an unmarried girl might 
seek to attribute her offspring to a given man the Chair- 
man of the meeting insisted that the State authorities 
should take every precaution to avoid fraud. As re- 
gards foundlings he saw to it that the law required that 
the birth certificate should state specifically where the 
waif was discovered. This may perhaps, in after 
years, he set forth, facilitate identification.** And then 
again there is something refreshing in his words: “The 
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13. Vol. IV, p. 364 
14. Vol. TI 
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child who has no father becomes the ward of the Re- 
public.”** Such language probably had no practical 
import but it was a form of speech which denotes a 
healthy way of attacking an issue.’? 

Bonaparte voted in favor of the law recognizing 
the validity of divorce. He, however, expressed views 
on the subject which showed an abiding dread of the 
scandal almost inevitably connected with it. Inasmuch 
as he subsequently divorced Josephine many of his 
ideas become doubly interesting. One has but to read 
the letters he wrote to her either from Italy or from 
Egypt to know how fondly he loved her. One need 
but recall the name of Hippolyte Charles to bring out 
how she behaved when he was carving for himself a 
niche in the hall of fame. He said: “An honorable 
man never decides upon divorce unless his wife has 
been unfaithful to him and unless the divorce may be 
obtained without scandal. These principles are in 
grained in the French soul.’"* He used this language 
on October 8, 1801. On October 26 of the same year 
he added “no one would be willing to bring an action 
for divorce on the ground of adultery unless he wer: 
able to hide the real cause under the veil of a consent 
divorce.”’*® It will, perhaps, be remembered that when 
Napo'eon divorced his Empress it was done by con 
senteinent mutuel. It is foreign to my purpose to labor 
this point. I refer to it merely to show that as a legis 
lator Bonaparte expressed certain views. As an Em 
peror he followed a certain line of conduct. The only 
phase of the matter germane to my subject is the fact 
that all of his arguments, when the articles bearing 
upon divorce were before the Conseil d’Etat, bore upon 
one salient principle. I shall reduce it to the form of a 
syllogism. It runs as follows: Society is so consti 
tuted that divorce must be recognized ; scandal is detri 
mental to the welfare of the State; we must, therefore 
evolve laws which will admit of divorce without of 
fending public decency. 

On one occasion the indefatigable presiding officer 
waxed eloquent and laid down general principles whic! 
he considered would tend to check the promiscuity of 
divorce. First of all he harped back to his idea that 
boys and girls often married when they were too 
young. They did not appreciate the gravity of their 
step. Then again they were sometimes dragooned by 
their parents into ill conceived unions. Divorces in 
such cases were but an inevitable sequel of the initial 
error. He could not, however, so readily admit that 
couples which had lived together for ten years should 
separate unless causes of the gravest moment drove 
them to it. The period of adjustment was over long 
ere that. A rule of “look, stop and listen” should here 
be applied with double severity. That a woman shoul 
only be allowed one divorce a life time was also one 
of his ideas. And the necessity of a long interval be 
fore entering into a second venture was urged as 
means of checking a divorce being applied for merel\ 
because there was another candidate waiting in tl 
anteroom of the Court.” 

It was perhaps when adoption was being discuss« 
that Bonaparte dominated the field more than he di 
at any other time. And this, of course, is saying 
great deal. He was apparently bent upon incorporat 
ing this principle into the code. He penetrated int 
the very soul of the subject. So thoroughly had he 
saturated his mind with it that he went back to the 
old Roman law and delivered what must have been a 


1, Vol, IIT, p. 7 
17. Vol. III, p. 74 
18. Vol. V, p. 92 
19. Vol. V, p. 17¢ 
20. Vol. V, p. 58 
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e scholar] rtation He may, perhaps, have 
n irritated e opposition which he encountered. 

; all events he began his presentation of his case by 
{ ig: “Those ) have spoken upon the matter now 
re us do not seem to have inquired into those fun- 

ental principles which should guide its solution.’ 

should like to g excerpts from what he said. But 

’ ill not do s \doption is not a topic which means 
ereat deal to the American Bar as a whole. I may 

ture to say, however, that I see in the tenacity with 
h this truly great man held his ground that he then 


be childless and that he thought 
rd anchor of hope. No one would have 
ken so eloquently, so absorbingly or so passionately 
unless it conveyed a _ personal 
But I must not surmise. My allotted 
and to prove them. With the 
Locré before me as I write I feel 
almost indefinitely. But after all 


n such a theme 
essage 
is to 
teen volumes 


State facts 
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TO OHIO 


NOTABLE incident in the international re- 
lations of the profession, and one which 
should help to promote a better understanding 
etween the two nations, was the visit of five dis- 
nguished representatives of the Mexican Bar As- 
ciation to the Bar Association during its 
ent meeting at Cedar Point, July 6,7 and 8 The 
[exican delegation, all of whom delivered addresses 

English at the meeting, included the present 
esident of the Mexican Bar Association, its first 
esident, and the present president of the Mexican 
and two other prominent mem- 


A 


1 
(Jn10 


rde1 of Lawyers 
of the Bar Mexico City. 
[he invitation to the Mexican Association to 
nd representatives to the Ohio meeting was ex- 





ded by President John M. McCabe, through Mr. 
laniel W. Iddings, during a trip of the latter to 


eiving the notice of acceptance, 
at once appointed a special com- 
ittee to meet and entertain the visiting delegates, 
nsisting of Hon. Daniel W. Iddings, Dayton, 
chairman; Chief Justice C. T. Marshall, of the 
hio Supreme Court, Hon. Smith W. Bennett of 
lumbus, Hon. John A. Elden of Cleveland, and 
Province M. Pogue of Cincinnati. The dis- 
arrived at Dayton, July 3, and 
Iddings and the members of 
ounty Bar during the Fourth. 
included, previous to the Cedar 
meeting sit to Columbus on the morning 
Governor Donahey and the mem- 
of the Ohio Supreme Court, a visit to Cleve- 
during the afternoon, as the guests of the 
veland Bar Association, and a trip by boat on 
6 to the annual meeting. 
Association had already mani- 
nal outlook in the creation of a 
International Bar Association, 
report at the annual meeting in 
re natural than that this desire to 
lities of wider professional rela- 


lexico. On re 
‘resident McCabe 


ruished visitors 
re the guests Mr. 
Montg 


schedule 


ymet ( 


nt 


luly 5 to meet 


morning of July 
The Ohio Bar 
ted an inter 
mittee on 
ich presente 
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my thesis is not to analyse the entire Code Napoleon. 
I have had from the outset but one objective. It has 
been to show that the Little Corporal gave far more 
than its title to the compilation which bears his name. 
I have pointed out the active part which he took in 
moulding into shape the Code Civil des Francais. | 
have emphasized the fact that he gave all of this en- 
grossing attention to this legislation at a time when he 
had other important irons in the fire. I have not said 
how the Conseil d’Etat voted upon the various pro- 
posals made by its Chairman. I have not done so be- 
cause I have not sought to prove that he wrote or dic- 
tated every line of the 2281 articles or that his 
associates were rubber stamp men. I have merely 
endeavored to ascertain whether the prisoner of Saint 
Helena was right when he asserted that his Civil Code 
was his most enduring claim to glory. To multiply 
instances would merely fatigue my reader. I shall, 
therefore, content myself with what I have already 
said. 


MEXICAN LAWYERS BRING GOOD WILL MESSAGE 


MEETING 


tions in the promotion not only of professional fra- 
ternity but international good will should find 
expression in an invitation to the Bar of the neigh- 
boring republic? A newspaper report says that the 
idea of the invitation sprang more than a year ago 
from an epigrammatic statement made by Senator 
Borah in an address—“God has made us neighbors 
—the United States and Mexico—let Justice make 
us friends.” But whatever the source of the originai 
suggestion it fell on a soil particularly fitted to re- 
ceive it. Information received by officials of the 
Ohic Association previous to the visit showed that 
the Mexican Bar was looking forward with special 
interest to the visit of their associates to the United 
States and believed it could not fail to aid in pro- 
moting a better understanding between the two 
countries. 

The delegates were welcomed at Cedar Point 
in an address by Hon. John A. Elden of Cincinnati, 
member of the Executive Committee of the Associa- 
tion. Their names and the subjects of the addresses 
delivered by them were as follows: Sefior Licen- 
ciado Alejandro Quijano, President of the Mexican 
Bar Association, whose address at the banquet was 
a veritable message of international good will; 
Sefior Lic. Antonio Perez Verdia, first President 
of the Mexican Bar Association,—“The Profession 
of Law in Mexico and Its Organization”; Sefior 
Lic. Ramon Prida, President of the Mexican Order 
of Lawyers and the National Society of Lawyers, 
“International Letters of Credit”; Sefior Lic. Al 
fonso Septien, Secretary of the Faculty of Law at 
the National University Law School in Mexico 
City—“The Influence of Lawyers on Society”; 
Sefior Lic. Guillermo Obregon, Jr., former Deputy 
to Mexican National Congress,—“ Mexican Banking 
Legislation.” The addresses of the last four dele- 
gates were all delivered at the regular meetings of 
the Ohio Association. In this connection it may 
perhaps remove confusion to state, as we learn from 
Sefior Verdia’s address, that the Mexican Order of 
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Lawyers was established some ten years ago and 
“has as one of its chief aims that of organizing the 
National Judicial Conventions, which on three occa- 
sions have already brought together the lawyers 
of all the country for the purpose of investigating 
the status of legislation and of endeavoring to 
improve the administration of justice.” The Mexi- 
can Bar was organized somewhat later by the sec- 
ond Conference for the purpose of maintaining the 
good name and obligations of the profession and 
ot promoting justice. 

Lack of space unfortunately prevents publica- 
tion in the JoURNAL of the addresses, but they will 
fortunately all be permanently preserved in the 
records of the Ohio Bar Association. However, we 
are glad to present in this issue the remarks of the 
President of the Mexican Bar Association at the 
banquet as representative of the message of the 
delegation and the spirit in which it was delivered. 
President McCabe on that occasion expressed the 
pleasure of the Ohio Association at the honor con- 
ferred by the visit of the Mexican representatives. 
“Never before,” he said, “since our Association 
work began, has the President of the Mexican Bar 
Association been able to visit our country and our 
state. He and his distinguished associates come, 
not upon a voyage of curiosity, not upon a mission 
of commerce or industry, however important they 
might be, but to do honor to that great fraternity 
into whose hands is usually committed the task of 
uniting nations in bonds of mutual admiration, re- 
spect, reverence and fellowship.” He then intro- 
duced Hon. Daniel W. Iddings as Toastmaster, who 
declared that “we have asked the Mexican Bar As- 
sociation to honor us here with its President and 
his colleagues, so that the little stream we know 
as the Rio Grande may disappear forever from the 
front page of our newspapers and hereafter function 
only as the bowknot of perpetual friendship.” He 
stressed the duty of the Bar to do its part in pro- 
moting good international relations and then called 
on Sefior Quijano, who responded as follows: 

Mr. ToAstTMASTER, LADIES AND GENTLEMEN: Un- 
doubtedly this is the first time during the friendly 
intercourse between the United States and Mexico, 
that a group of Mexican lawyers, acting profession- 
ally, have made a visit of courtesy to their col- 
leagues in the United States. The Mexican Bar 
Association, whose President I have the honor to 
be, accepted the kind invitation made through the 
highly esteemed attorney, Hon. D. W. Iddings, by 
the Bar Association of the State of Ohio, to attend 
this convention, and we have come—that is, five of 
our members—with the most cordial feelings, with 
the most sincere and friendly spirit, and with the 
earnest desire that in this case, the first one as I 
have stated in the history of the relations between 
our countries, the step taken by us may bring its 
fruits by giving rise to a better and more thorough 
knowledge and right understanding between the 
American and Mexican lawyers, and thereby also 
between all Mexican citizens and those of the 
United States. 

This friendly feeling between the American and 
Mexican lawyers we, as Mexican lawyers, hope may 
lead, as it will undoubtedly, to the benefit of all, 
since our mission as lawyers is to seek, with the 
greatest and most earnest wish of our hearts, that 
justice may rule over all men. And when justice 
shall rule, the relations among all men will be cor- 


dial and right. Justice is the best safeguard for 
friendship. When friendship is not based on jus- 
tice, it cannot be a lasting one. And this, which 
is true with regard to men in general, is likewis« 
true with regard to nations. Nations that do not 
have really just ideals, truly and frankly just, and 
that are not ready in conformity with such noble 
ideals, to obtain what they desire, as well as to 
forego obtaining it, and even to lose what they 
hold, should justice so require it, will never be the 
real friends of other nations. 

Within the bounds of universal harmony all 
nations, whether large or small, that do not have 
noble and just aims, are nations that do not know 
how to make friends. And to have friends and to 
keep them, must be one of the noblest aims of men 
as well as of Republics. 

That is why, I again state that we feel deeply 
grateful for the friendly manner in which the im- 
portant Bar Association of this very important state 
of the American Union has invited us. And we 
have come deeply imbued with sincere regard t 
tender through us the hands of fellowship, the 
friendly grasp of all Mexican lawyers. 

We are deeply grateful for this courteous invi 
tation, and for the splendid manner in which we 
have been received and entertained during these few 
days that we have been your guests, and these very 
few remarks of mine merely constitute a tribute ol 
our gratefulness and of our most fervent wish that 
this meeting, so brief as a matter of fact, may 
nevertheless lead in the future and as long as | 
sible, and becoming as it were brighter and brighte: 
for the time being, as a ray of light across dark 
clouds which becomes more luminous at every) 
moment, until it will illumine and brighten not only 
our two institutions, The Ohio Bar and the Mexican 
Bar, which are at present united by friendly bonds 
of sympathy, but all associations of lawyers as well 
in both of our countries, and through them, that is, 
through the lawyers of both Republics, the inhabi- 
tants, Mexicans and Americans, of both nations 

As one of your statesmen rightly stated: “God 
made our two countries neighbors; let justice, true 
justice, which is ever the same unchangeable, make 
them everlasting friends.” And in order to attain 
and put into practice such righteous conduct we, 
Mexican lawyers, say it to you with open hearts 
it lies within our hands, within yours and withi 
our own. Let us labor jointly in this work of solid 
arity, of mutual understanding between our tw 
countries, and I am sure, if I may be allowed t 
say so, that all misunderstanding, all prejudices 
that might exist, will disappear, and in their plac« 
the frankest cordiality will prevail. If imbue 
with the great importance of our mission, we labor 
incessantly and forcibly to impress on the cor 
science of our fellow countrymen and also of ou 
public officials, the proper ideals of what may b« 
right as well as what are their true responsibilities 
as well as the true dictates of justice, all frictio: 
all obstacles that might arise between our two R« 
publics, will forever disappear. 

Furthermore, I am not one of those that believe 
that it is necessary that there should be an 
struggles between races, between different coun- 
tries. Although I am a sincere believer in the lov 
to be borne to my race, to the Spanish-America 
race, to the race that Spanish genius and charact« 
created within the territories of the American cont 
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Thus, the State of Ohio, highly endowed with 
aterial resources, with almost seven million in- 





habitants, with a marvelous agriculture, flourishing 
industry, extensive railway system and thousands 
of vessels plying in its lakes, rivers and canals, is 
likewise renowned for its love of culture, for its en- 
thusiasm for enlightenment and education. Let us 
remember, while on this subject, that one of the 
noblest clauses in the “Ordinance of 1787,” which 
was approved by the Continental Congress, and 
which stated: “Religion, morality and knowledge, 
being necessary to good government and the happi- 
ness of mankind, schools and the means of educa- 
tion shall be forever encouraged,” is at the very 
core of the institutions of this state, since those 
who organized its administration, knowing full well 
the value of education and enlightenment, adopted 
such clause as one of the leading articles of its Con- 
stitution of 1802, and afterwards inserted it, in- 
scribing it in golden letters, in the later Constitu- 
tion of 1851. 

It is also owing to the fact that we were cogniz- 
ant of the foregoing, and likewise knew that this 
state, whose Bar has stretched to us its hand of 
fellowship, was not only a state endowed with 
wealth and power, but also a center of civilization, 
that we Mexican lawyers have come, as representa- 
tive of all Mexican lawyers, and of our great uni- 
versity, and thereby of all Mexican culture, to this 
convention, which we hope, as I said before, may 
become the basis, the cornerstone as it were, of a 
just and a strong union, of an intimate and lasting 
friendship, hand to hand and heart to heart, be- 
tween our two Republics, between the peoples of 
our two countries; the United States, full of en- 
thusiasm, vigor and strength, but also endowed 
with a spirit of justice and right dealing, and the 
Mexican people, that is still enduring an era of 
struggle and bitterness, but that has also, believe 
me, deeply rooted in its innermost soul the right 
feelings and sentiments of honesty, decorum and 
justice. 
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THE PARTY OF THE THIRD PART 


No problem, least of all one so compli 
cated as that of the administration of Justice, 
can be understood or dealt with effectively 
unless all of the main agencies involved are 
given due attention. For this reason it is well 
from time to time to turn from the respon 
sibility of the Bench and Bar in this impor- 
tant field and consider the obligations and 
performances of the party of the third part— 
perhaps the party of the first part from the 
standpoint of importance—viz: the public. 
For it may be taken for granted that unless 
there is a co-operation of all three factors to 
a reasonable extent, no results of real im 
portance are likely to be achieved. For this 
reason we are glad to print in this issue the 
interesting delivered by Hon. 
Sveinbjorn Johnson, formerly Justice of the 
Supreme Court of North Dakota, at present 
professor of law at the University of Illinois, 
on the subject, “Does the Public Need a 
Code of Ethics, too?” 

The public is of course a vague and elus 
ive entity and in consequence it is generally 
defined in accordance with the particular 
need of the occasion. Sometimes it is ideal 
ized as an impeccable, disinterested, patriotic 
body that is deeply resentful of defects in 
the administration of Justice and that is de 
manding that they should be done away with 
on pain of its grave displeasure. Sometimes 
it is denounced as a body of indifferent cit 
izens who neglect their duties at the polls 
and thereby permit the wrong sort of men 
and measures to prevail. Sometimes, when 
subjected to an examination such as appears 
in Judge Johnson’s article, it appears to be 
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made up in considerable part of voters who 
are willing to violate their duty, not by mere 
abstention from pe urticipation in public func 
tions, but by active support and advocacy of 
men and measures that, by the most ordi 
nary standards of propriety, are not entitled 
to support. Sometimes, as has been demon 
strated recently in Chicago at a judicial elec 
tion, and doubtless in other communities, it 
appears made up to a large extent of voters 
who are quite willing, once the situation is 
put clearly before them, to repudiate boss 
control and manifest independence in the se 
lection of members of the Bench. ‘The ac 
tual public, in contrast with the idealized 
one, is of course made up to some extent of 
all these elements; and the proportions at 
any one time will depend on circumstances 
and the activity and influence of particular 
leaders. 

It is this somewhat elusive body that 
affects the administration of Justice by its 
general attitude towards the law and its en 
forcement; by the standards which it applies 
in the election of public officials charged di 
rectly or indirectly with duties in that re 
gard; by its willingness or unwillingness to 
participate in the public functions of the 
State in a variety of ways; by its readiness 
to follow or to disregard the counsels of ex- 
perience where changes i in methods seem de 
sirable. And its attitude not only deter 
mines the manner in which the public will 
discharge its own immediate duty in this re 
gard but also has a marked effect on the way 
in which the agents of Justice discharge 
theirs. As Judge Johnson says: 

“It is but an affirmation of the simple 
fact that men are not divested of their 
human attributes merely because they be 
come members of the Bar or are exalted to 
the judicial office, to say that they are sus 
ceptible to the subtle influence which public 
sentiment in a republic has upon men. Un 
knowingly and unconsciously, perhaps, but 
certainly for good or ill, they feel the pres 
sure of the prevailing standards. In most 
cases doubtless, when that pressure becomes 
consciously felt and, therefore, directly of 
fensive, judges resist it to the utmost when 
contrary to legal principles or subversive ot 
the judicial oath; but in the majority of in 
stances the influence is not felt in that way 
It is there notwithstanding. Like the atmos 
phere which surrounds the earth, its pres 
sure is steady and irresistible. We may not 
feel it; we may not know or sense it; yet, 
like the mists which seem to penetrate solid 
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the case it is quite evident 
hat a constant education of the public in 
geht standards of administering Justice is 
one of the most important things that can 
be proposed to improve conditions. Bar As- 
sociations are doing something in this direc- 
ion, but the co-operation of other agencies 
is needed. Certainly as long as a large pro- 
portion of the American people think of law 
n terms of pugilistic contests between op- 
yosing counsel and are willing to be mere 
spectators instead of realizing their func- 


tion as helpful agents in its enforcement, 
the best laid plans of Bench and Bar for 
improvement are going to meet with unnec- 
essary obstacles. Improvements will of 


ourse be made and are slowly being made 


ll the time; but progress has to carry a 
due to outworn ideas and 


eavy weight 
ivals in the public mind, which 


imitive sui 
re stimulated from time to time by short 
sighted orators accustomed to deliver re- 
flex addresses, at every suggestion for im- 
provement, on the dangers to our ancient 
iberties. 
While the process of education is going 
n, it would be well for legislators and others 
lealing with problems connected with the 
dministration of Justice to keep clearly in 
mind the real third factor in such problems 
nstead of the idealized factor. The public 
is it is, with all its virtues and its defects, 
with its possibilities of being misled as well 
s its willingness, if sufficiently impressed, to 
espond to the right sort of an appeal, is 
fairly well known. The idealized public does 


not exist except as an ideal which is very 


far from being attained. If the real public 
s kept in mind, and particularly if the real 
ublic is brought to understand just what it 
sucht to do in the interests of 
orderly administration of law, 
lans for everything from probation and 
irole to the expedition of trials and the 
lection of judges will be much more prac- 
cal and productive of tangible results. 
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\ CHARACTERISTIC PLAN 


ristic of the real attitude of the 

is a plan for dealing with 
created by court congestion 
ntained in a very recent report of the spe- 
il calendar committee appointed by the 
upreme Court of New York, Appellate Di- 
ision, First Department. It contemplates 
n appeal he public and professional 
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spirit of the best lawyers for a real sacrifice 
in the interests of Justice, and it states that 
it has no doubt the appeal will be answered 
if the proposal is adopted. 

The plan, to quote from the report, 
“contemplates legislation by which the desig 
nation by the Presiding Justice of the Appel 
late Division may be authorized of forty or 
fifty qualified members of the Bar as special 
judges or referees to try jury cases on the 
consent of the parties. They are to act for 
limited periods and without compensation. 
The Committee believes that members of the 
profession of the highest standing and large 
experience will volunteer their services be 
cause the object to be accomplished will ap 
peal to their professional sense of duty and 
patriotic service. The proposed plan is 
novel but it is not without precedent in this 
and cther states. In view of the fact that the 
existing emergency seriously obstructs the 
administration of Justice and on the broad 
principles on which arbitrations have been 
held to be legal, the Committee is of the 
opinion that the proposed plan will be held 
to involve an exercise of a power inherent in 
the courts and will therefore be sustained as 
constitutional.” And in support of this view 
there is attached to the report a carefully 
prepared opinion by Messrs. Clarence J. 
Shearn and S. M. Stroock. 

The legislature may or may not adopt 
the suggestion. But the point of particular 
significance about it all is the way in which, 
almost as a matter of course, it is assumed 
that the Bar is willing to sacrifice part of its 
time and income in a public spirited effort to 
remove obstructions to the course of Justice. 
That the assumption is not without founda- 
tion will hardly be doubted by those at all 
familiar with the attitude of the profession 
today. No group or profession gives more 
freely of itself in uncompensated effort than 
the Bar and none is readier to respond to the 
call of genuine public service. 

SIGNED ARTICLES 

As one object of the AMERICAN Bar Asso- 
CIATION JOURNAL is to afford a forum for the 
free expression of members of the bar on 
matters of importance, and as the widest 
range of opinion is necessary in order that 
different aspects of such matters may be pre 
sented, the editors of the JouRNAz assume no 
responsibility for the opinions in signed ar- 
ticles, except to the extent of expressing the 
view, by the fact of publication, that the sub- 
ject treated is one which merits attention. 
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Colorado Anti-Trust Statute Held to Fix No 


REVIEW OF RECENT SUPREME COURT DECISIONS 





Ascertainable Standard of Guilt and Thus to 


Violate Due Process—Minnesota Statute to Prevent Monopoly in Dairy Industry Held 
Unconstitutional—Judgment of State Court of General Jurisdiction That Assess- 
ment Is Lien on Property, Due Notice of Petition for Confirmation of 


Assessment Having Been Given, 


Is Res Judicata in Federal Equity 


Suit to Declare Assessment Void—Other Assessment Cases 
—Franchise Tax Case—Right to Serve Full Term of 
Imprisonment 


By Epcar Bronson TOLMAN 


State Statutes—The Anti-Trust Statute of Colorado 

A statute which forbids and penalizes combinations to 
fix prices and restrict competition except where business 
cannot be conducted at a fair profit without such combina- 
tion, fixes no ascertainable standard of guilt and offends 
against the due process clause of the Federal Constitution. 

Cline v. Frink Dairy Co., et al., Adv. Op. 844, 
Sup. Ct. Rep. vol. 47, p. 681. 

The complainants were successful in the District 
Court, composed of three federal judges, in a proceed- 
ing to enjoin the District Attorney for Denver County, 
Colorado, from conducting pending and proposed 
prosecutions under the state anti-trust act. The bill 
alleged that the complainants were engaged in the dairy 
business which they had conducted for many years at 
a profit and in which they had invested considerable 
capital. It also alleged that the criminal prosecutions 
complained of had immeasurably and irreparably in- 
jured their business; that if continued greater injury 
would be done; and that the statute under which they 
were being prosecuted was unconstitutional because it 
denied them due process of law in making them crim- 
inally liable under an indefinite standard of guilt. It 
further alleged that the attorney for the state had 
threatened to, and unless restrained, would institute 
suit to revoke their corporate charters. 

At the trial the defendant moved to dismiss the 
bill on the ground that no case was presented for equit- 
able relief. This motion was overruled and the de- 
fendant having declined to plead further suffered a 
decree of permanent injunction to be entered and took 
an appeal therefrom. 

Two questions were consequently presented on the 
appeal, first whether equitable relief could be granted 
if the statute were held invalid and, second, whether 
the statute was unconstitutional. The former question 
was disposed of first with the conclusion that the pend- 
ing criminal proceedings could not be stopped by in- 
junction, but that an injunction would lie to prevent 
threatened future proceedings under an invalid statute. 
This question was commented on by the Cuier Jus- 
TICE, who delivered the opinion, in the following 
language : 

The first question is whether the practice and preced- 
ents in equity justified the granting of relief by injunc- 
tion where one criminal prosecution had been begun and 
where many others, together with suits for forfeiture of 
corporate franchises, were threatened. The general rule 
is that a court of equity is without jurisdiction to restrain 
criminal proceedings to try the same right that is in issue 


before it; but an exception to this rule exists when the 
prevention of such prosecutions under alleged unconstitu- 








tional enactments is essential to the safeguarding of rights 
of property, and when the circumstances are exceptional 
and the danger of irreparable loss is both great and im- 
mediate. . 

The affidavits in support of the bill were very full in 
their showing that the District Attorney by his action and 
threats had already greatly injured their properties and 

their businesses. They presented a case in which the 
question of the validity of the Act under which, if in- 
valid, great injuries to properties and businesses are being 
unjustly inflicted should be promptly settled. We think 
the basis for equitable jurisdiction is made sufficiently 
clear. . . . But the Federal Court can not, of course 
interfere in a case where the proceedings were already 
pending in a state court. (Citing cases.) 

We therefore agree with the view of the dissenting 
Judge that the injunction is too broad, in so far as it re- 
strains proceedings actually pending, and that it must be 
accordingly modified. 

Upon this ruling on the first question it 
necessary to consider the merits of the attack on the 
statute, which was held to be invalid for vagueness in 
its definition of criminal conduct. 

The Colorado Anti-Trust law as outlined in the 
opinion condemns trade combinations formed, first to 
restrict trade or commerce and prevent full and free 
pursuit of lawful business; second, to increase or re- 
duce the price of merchandise, etc.; third, to prevent 
competition in the making, transportation, sale, or pur- 
chase of commodities or merchandise; fourth, to fix 
any standard by which the price shall be controlled or 
established ; and fifth, to bind participants not to sell 
below a common standard or to keep the price at a set 
standard, or to establish prices so as to preclude com- 
petition among themselves, or to pool interests so as to 
affect prices. Then appear the following Lente 


“And all such combinations are hereby declared to be 
against public policy, unlawful and void; provided that no 
agreement or association shall be deemed to be unlawful 
or within the provisions of this act, the object and pur- 
poses of which are to conduct operations at a reasonable 
profit or to market at reasonable profit those products 
which can not otherwise be so marketed; provided further 
that it shall not be deemed to be unlawful, or within the 
provisions of this act, for persons, firms or corporations en- 
gaged in the business of selling or manufacturing com- 
modities of a similar or like character to employ, form, 
organize or own any interest in any association, firm or 
corporation having as its object or purpose the transpor- 
tation, marketing or delivering of such commodi- 
ties ; eas 

The significance of these provisos was described in 
the following parts of the opinion: 

These provisos make the line between lawfulness 
and criminality to depend upon, first what commodities 
need to be handled according to the trust methods con- 
demned in the first part of the Act to enable those engaged 

in dealing in them to secure a reasonable profit there- 
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over, in the absence of express legislation requiring it, we 
should hesitate to adopt a construction making the differ- 
ence between legal and illegal conduct in the field of busi- 
ness relations depend upon so uncertain a test as whether 
prices are reasonable—a determination which can be satis- 
factorily made only after a complete survey of our econ- 
nomic organization and a choice between rival philoso- 
phies.” 

The rules of law permitting both criminal and civil 
liability to depend upon a jury’s subsequent finding as 
to reasonableness of the conduct of the person sought 
to be charged in negligence and manslaughter cases 
were distinguished from this case where liability is 
made dependent upon insight into economic conditions. 
This was made clear in the concluding remarks of the 
opinion as follows 

_ But it will not do to hold an average man to the peril 
of an indictment for the unwise exercise of his eco- 
nomic or business knowledge involving so many factors of 
varying effect that neither the person to decide in ad- 
vance nor the jury to try him after the fact can safely 
and certainly judge the result. When to a decision 
whether a certain amount of profit in a complicated busi- 
ness is reasonable is added that of determining whether 
detailed restriction of particular anti-trust legislation will 
prevent a reasonable profit in the case of a given com- 
modity, we haye an utterly impracticable standard for a 
jury’s decision. A legislature must fix the standard more 
simply and more definitely before a person must conform 
or a jury can act. 

The case was argued by Messrs. Jean S. Breiten- 
stein, Wm. L. Boatright, Paul M. Segal and A. L. Betke 
for the appellant and by Messrs. Hudson Moore, Ern- 
est B. Fowler, A. J. Fowler and Wilbur F. Denious 
for appellees. 





Statutes—Price-Fixing 


A state statute making it a criminal offense for a 
dealer, irrespective of his motive to discriminate between 
different localities in the State by paying more or less for 
milk, cream, or butter fat in one locality than another 
(after making due allowance for variation in transportation 
costs) is an unconstitutional means of preserving competi- 
tion and preventing monopoly in the dairy industry. 

Fairmont Creamery Company v. Minnesota, Adv. 
599, Sup. Ct. Rep. vol. 47, p. 5 
The General Statutes of Minnesota provided in 
1923 the following: 

Any person, firm, co-partnership or corporation en- 
gaged in the business of buying milk, cream or butterfat 
for manufacture or for sale of such milk, cream or butter- 
fat, who shall discriminate between different sections, lo- 
calities, communities or cities of this State, by purchasing 
such commodity at a higher price or rate in one locality 
than is paid for the same commodity by said person, firm, 
co-partnership or corporation in another locality, after 
making due allowance for the difference, if any, in the 
actual cost of transportation from the locality of purchase 
to the locality of manufacture or locality of sale of such 
milk, cream or butterfat, shall be deemed guilty of unfair 
discrimination. 

Earlier acts had made the intention or purpose of 
creating a monopoly or of destroying the business of a 
competitor or of limiting competition an element to 
warrant conviction. These elements were eliminated 
in the act of 1923. 

The defendant in the trial court was charged with 
violating this statute and a judgment of conviction was 
entered which was affirmed in the State Supreme 
Court. The complaint alleged in substance that the de- 
fendant was guilty of unfair discrimination at Bing- 
ham Lake in Cottonwood County, in that on June 11, 
1923 it purchased milk, cream and butterfat at its 
regularly maintained stations and paid therefor a higher 
price at Madelia, to wit thirty-eight cents a pound, 
than at Mountain Lake and Bingham Lake where it 
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paid only thirty-five cents a pound. It further alleged 
that all was bought for shipment to Sioux City, Iowa 
and that transportation rates to that point were higher 
from Madelia than from the other stations named. 

At the trial the defendant sought to introduce evi- 
dence showing that during nine vears the price of 
butterfat had varied from one to eight cents in different 
towns independently of transportation charges; that 
such variation was due to competitive conditions ; that 
the competition is keener and the quality of cream 
varies in different localities ; that these variations were 
constant and existed on the day alleged in the com- 
plaint; and that they were due entirely to economic 
conditions and competition. All this evidence was re- 
jected as immaterial and the ruling was approved by 
the State Supreme Court. 

The defense relied upon three contentions to re- 
verse the holdings of the State Court. They were: 
first, that venue was improperly laid in Cottonwood 
County; second, that the statute was unconstitutional 
in denying equal protection of the laws and liberty to 
contract: and, third that it was an undue interference 
with interstate commerce. 

On writ of error the holdings of the State Court 
were reversed in an opinion delivered by Mr. Justice 
McReynotps. He first reviewed and quoted from the 
opinion of the Minnesota Court. The view of that 
court as to the question of venue was not objected to. 
The learned Justice merely quoted as follows from its 
opinion : 

“The gist of the offense is the discrimination be- 
tween different localities by paying different prices in 
different localities after making dye allowance for the cost 
of transportation from the point of purchase to the point 
of sale or manufacture. The statute chooses to define the 
offense by referring to a higher price at one point than at 
another. It might define it by referring to the payment of 
a lower price at one point than another. The meaning 
would be the same. . . . The offending fact is that there 
are sales at different prices and thereby discrimination.” 

Quotations from the opinion of the Minnesota 
Court were also made to show its view on the second 
contention of the defense, to wit, the unconstitution 
ality of the statute. That Court took the view that the 
statute was valid and in so arguing pointed out the 
magnitude of the industry, its importance, and the 
dangers to the public resultant on the destruction of 
competition. It concluded that the statute established 
a lawful method of guarding against these dangers. 

This view was the one found erroneous and in 
demonstrating its error the learned Justice first re- 
viewed certain matters conceded by counsel for the 
State. The points thus conceded were 

that the statute requires buyers to pay the same price for 
like commodities at all points of purchase, after proper 
allowances for transportation. Also, that it inhibits plain 
tiff in error from meeting local competition by increasing 
the price only at that place; also, from varying purchase 
prices to meet normal trade conditions 

With these concessions as a point of departure the 
question presented for determination was formulated 
thus : 

May the State, in order to prevent some strong buyers 
of cream from doing things which may tend to monopoly, 
inhibit plaintiff in error from carrying on its business in the 
usual way heretofore regarded as both moral and bene 
ficial to the public and not shown now to be accompanied 
by evil results as ordinary incidents? 

In answering this question in the negative, atten- 
tion was called to the facts that the statute applied to 
purchasers irrespective of motive and that it amounted 
to price-fixing irrespective of ordinary trade conditions 
since the price paid at one station operated to fix the 













price to be paid at all stations. The obnoxious char 
acter of the statute in the view of the Court was ex- 
pressed as follows: 

We think the inhibition of the statute has no reason 
able relation to the anticipated evil—high bidding by some 
with purpose to monopolize or destroy competition. Look 
ing through form to substance, it clearly and unmistakably 
infringes private rights whose exercise does not ordinarily 
produce evil consequences, but the reverse 

Next in order were quotations from the authorities 
in support of the holding. Finally Booth v. Illinois 
and other cases relied upon by the State were dis- 
tinguished on the ground that they involved states of 
facts where the statutes had substantial relation to the 
evils sought to be affected. 

The holding of the State Court that this was not 
an undue interference with interstate commerce was 
not discussed in the opinion. 

Mr. Justice Holmes, Mr. Justice Brandeis, and 
Mr. Justice Stone dissented. 

The case was argued by Mr. Leonard A. Flans- 
burg for plaintiff in error by Charles E. Phillips for 
defendant in error. 


Local Improvements—Special Assessments—Res 
Judicata 

The judgment of a state court of general jurisdiction 
that an assessment to pay for the cost of a local improve- 
ment is a lien on the property assessed, due notice of the 
filing of the petition for confirmation of the assessment 
having been given by publication according to statute, is 
res judicata in a suit in equity filed in a federal court seek- 
ing to have the assessment declared void and the tax war- 
rant cancelled. 

Fidelity National Bank & Trust Co. of Kansas 
City v. Swope, Adv. Op. 559, Sup. Ct. Rep. vol. 47, 
p. 511. 

This suit was brought by the appellees, property 
owners, in the District Court for Western Missouri to 
have declared null and void certain assessments against 
their lands for their share of the cost of grading Meye 
Boulevard in Kansas City and to have cancelled tax 
bills issued to defray the cost of such grading. The 
appellants acquired these tax bills by purchase 

The improvement of Meyer Boulevard was 
authorized by the city council in 1915 It is a broad 
highway extending through the city from Swope Park 
and connects with boulevards extending into the busi 
ness district of the city. Of the thirty-one acres im 
proved about twenty were devoted to a grass parkway 

Because of the extensive nature of the improve 
ment it was not instituted in the ordinary manner pro 
vided for small improvements, but under Sec. 28 Art 
VIII of the city charter establishing a procedure for 
improvements involving extraordinary expense. The 
Council passed an ordinance fixing the boundaries of 
the benefit district, directing that lands within the dis 
trict should be assessed in proportion to their value as 
determined under the charter. The ordinance directed 
that suit be brought by the city in the county circuit 
court against land owners in the district in order to vali 
date the ordinance and liens for the cost of the improve 
ments. \fter the cost of the grading had been esti 
mated by the Board of Public Works such suit was 
instituted, notice being given by publication in accord 
ance with the statute 

One of the appellees filed no appearance in that 
suit, but the appellee Brown appeared and raised by 
answer certain objections to the ordinance and the as 


sessment. These objections were in substance that the 
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an adjudication of the rights of litigants, although execu- 
tion is not necessary to carry the judgment into effect, in 
the sense that no damages are required to be paid or acts 
to be performed by the parties. (Citing cases.) Nor is 
it essential that only established and generally recognized 
forms of remedy should be invoked. “Whenever the law 
provides a remedy enforceable in the courts according to 
the regular course of legal procedure, and that remedy 
is pursued, there arises a case within the meaning of the 
Constitution, whether the subject of the litigation be prop- 
erty or status.” 


In distinguishing the case of Tregea v. 


The plain effect of these provisions (of the charter) 
is to authorize the court to examine and determine the 
validity and effect of the legislative action in establish 
ing the benefit district. The result of the proceeding is 
to establish judicially as against the property owners in 
the district the validity of such action and of the liens 
established or to be established conformably to the statute 
on the specific property described. 

The issues presented and the subject matter are such 
that the judicial power is capable of acting upon them 
There is no want of adverse parties necessary to the 
creation of a controversy. (Citing case.) The judgment 
is not merely advisory (citing cases). It operates to deter- 
mine judicially the legal limits of the benefit district and 
to define rights of the parties in lands specifically de 
scribed in the pleadings. So far as it affects owners of 
land in the benefit district who are citizens of other states, 
the controversy is a “suit” which may be removed to the 
federal courts 


\ttention was then directed to the holding of the 
Missouri Supreme Court that the proceedings here at- 
tacked are not open to collateral attack. 
this the following appeared in the opinion: 


That the judgment is binding on the parties and their 
privies and hence not open to collateral attack would seem 
to be the only reasonable construction of the statute if 
that question were for us to decide. But the Supreme 
Court of Missouri, since the pendency of the present suit, 
has held that the judgment rendered by the Jackson 
County Circuit Court in a similar proceeding is not open 
to collateral attack by the property owners within the 
benefit district and that such property owners may not 
litigate in another suit, questions, including the constitu- 
tionality under the Fourteenth Amendment of the assess 
ments levied, which might have been raised in the circuit 
court proceedings. Schmelzer v. Kansas City, supra. This 
decision, although subsequent to the institution of the 
present suit, effected no change in the local law, upon 
which appellees had relied. It must be accepted as estab 
lishing the effect as res adjudicata of the proceeding had 
under the Missouri statute. 


Finally it was held that no difference in result 
would occur whether the proceeding be regarded as in 
rem or in personam, and that both litigations involve a 
sufficient identity of issues and parties to conclude 
parties in this case. 

The case was argued by Mr. Justin D. Bowersock 
for the appellants and by Mr. Elliott H. Jones for the 
appellees 


Local Improvements—Special Assessments 


A special assessment levied by local assessors to pay 
for a hard road paralleling a railroad, confirmed by an act 
of the state legislature, stands as though the benefits were 
assessed by that body and questions of procedure and the 
methods of apportionment cannot be reviewed; but where 
other property in the road district is assessed only in 
proportion to the value of its real and personal property 
and where the assessment clearly exceeds the benefits, the 
assessment against the railroad is in violation of the due 
process and equal protection clauses of the Constitution. 
The railroad, however, is subject to assessment by the local 
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Modesto 
Irrigation District, where a suit by an irrigation district 
trustee against the district was held to be ex parte and 
not a controversy, the learned Justice pointed out the 
following significant features of this case: 
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assessors to an amount not in excess of the benefits to its 
real estate. 

Road Improvement District No. 1 etc. v. Mtssouri 
Pacific Railroad Co., Adv. Op. 632, Sup. Ct. Rep. vol. 
47, p. 563. 

The plaintiff, Missouri Pacific Railroad Company, 
brought suit in the federal court to annul an assess- 
ment of benefits levied to pay for the improvement of 
a public road in Franklin County, Arkansas, running 
practically parallel to the railroad, from Little Rock to 
Fort Smith. 

The total assessment fixed by the assessors was 
$75,686.00 and all assessements were later affirmed and 
approved by acts of the legislature. The railroad con- 
tended that the assessment was arbitrary and unreason- 
ably discriminatory and the District Court, having 
taken the view that this contention was well founded 
set aside the assessment and enjoined the defendants 
from trying to collect any tax based thereon. 

After this decree was affirmed in the Court of Ap- 
peals the defendants appealed to the Supreme Court. 
They contended (a) that the legislative confirmation 
of the assessment was controlling; (b) that it was 
error to find the assessment arbitrary and unreasonably 
discriminatory; and (c) that if the assessment was 
excessive it should not be wholly set aside but reduced 
to the extent of the excess. These contentions, except 
the last, were rejected and a decree was entered order- 
ing that the assessment be reduced and that the original 
decree be affirmed as thus modified. 

In rejecting the first contention of the defendants 
Mr. Justice VAN DevANTER, who delivered the 
opinion, said: 

There can be no doubt that the legislative confirma- 
tion placed the assessment on the same plane as if it were 
made by the legislature, and thereby cured any mere 
irregularities on the part of the assessors; but, as the leg 
islature could not put aside or override constitutional 
limitations, the confirmation did not prevent inquiry into 
the alleged violation of such limitations 

Disposition of the second contention necessitated 
an inquiry into the evidence and finding of facts. From 
this inquiry it appeared that the road district stretched 
across Franklin County and was five or six miles wide. 
The road was twenty-four miles long and practically 
parallel to the railroad. In area the district was 67,- 
000 acres and the railroad right-of-way therein 565 
acres or eight-tenths of one per cent. of the whole. The 
total benefits assessed to property in the district was 
$575,421.35 of which $75,686.00 or 13.2 per cent. was 
assessed to the railroad. Further, it appeared that the 
assessment to the railroad was based not on realty 
alone, but on personalty valued at $52.465.00, whereas 
all other assessments were based solely on realty. 

The testimony of witnesses as reviewed disclosed 
divergent views as to the benefit of the improvement 
to the railroad, but the finding ultimately arrived at 
and approved was that there would be some benefit to 
it. The language of the opinion with reference to this 
was as follows: 

From all the testimony we think there is ample ground 
for believing that the improved road will lead to an in 
crease in the traffic and revenue of the railroad, as respects 
freight moving in car-load lots and passengers travelling 
considerable distances, but that the benefit from this will 
be cut down by a substantial loss in local freight and pas- 
senger traffic attracted to motor-driven vehicles moving 
over the improved road. That such a loss in local traffic 
usually ensues when hard-surface roads adapted to use 
by motor-driven vehicles are constructed practically par- 
allel to railroads is not only shown by the testimony but is 
common knowledge. It received distinct recognition in the 

President’s message of December 8, 1922, to Congress. 
We think it also appears from the testimony that the 
increase in revenue reasonably to be expected will be 








greater than the loss, but that the excess will not be such 
as to justify an assessment of benefits of $75,686.00 or 
more than a small fraction of that sum. Indeed, on the 
present showing, we should regard an assessment in excess 
of $15,000.00 as passing the outside limit of reasonable 
judgment and plainly arbitrary. 

The learned Justice also pointed out that the as- 
sessment was unreasonably discriminatory in that it 
was based on personalty, as well as real estate whereas 
other assessments were based on the latter alone. The 
opinion was concluded with the following suggestions 
as to modification of the decree: 

It follows that the present assessment is invalid and 
an injunction should be granted against its enforcement. 
The District Court so decreed. But as, on the present 
showing, it appears that an assessment of some benefits— 
in an amount certainly below $15,000.00—would be jus- 
tified, the way should be left open for making a new or 
revised assessment. The defendants ask, if the present 
assessment be held excessive, that it be reduced in this 
suit to a proper sum. But to this we do not assent. The 
state statute commits the assessing of benefits to a spe- 
cial non-judicial board of assessors, and authorizes that 
board, when requested by the commissioners of the dis- 
trict, to revise their assessments by “increasing or dimin- 
ishing the assessment against particular pieces of prop- 
erty as justice requires.” ‘ The better course is to 
leave the making of a substituted or revised assessment to 
that board. The decree will be modified by including 
a provision that it is without prejudice to a lawful 
revision of the assessment conformably to the state statute 
and not exceeding $15,000 in amount. 


Mr. Dave Partain argued the case for the ap- 
pellants and Mr. Thomas B. Pryor for the appellee. 






Local Improvement, Special Asesssments 


A statute of the State of Washington which provides 
that the cost of a diking and drainage system shall be 
assessed upon property in proportion to the resulting 
benefits means that no property shall be assessed in excess 
of such benefits. Provisions in said statute for the re- 
assessment on all property of deficiencies caused by the 
failure to realize the amounts assessed, by sale to foreclose 
the lien on the assessment or because any of the property 
so assessed was not subject thereto, does not render the 
statute void as offending against the due process or equal 
protection clauses of the constitution since the total of such 
reassessment and the original assessment must not exceed 
as to any tract of land the amount it will be benefited by 
the improvement. 


Kadow et al v. Paul et al., Adv. Op. 650, Sup. Ct 
Rep. vol. 47, p.- 561. 

The plaintiffs in error were unsuccessful in the 
state courts in their attempt to have declared void 
proceedings under a Washington statute prescribing 
the method for establishing a diking improvement dis- 
trict. In the trial court various objections to the pro- 
ceedings were pressed but all were overruled. On this 
writ of error to the Supreme Court it was conceded 
by counsel for the plaintiffs that the only objection 
that could now be urged was one based upon an amend 
ment to the diking laws with reference to reassess 
ments. The section in question, with the amendment 
in italics, read as follows: 

“If upon the foreclosure of the assessment upon any 
property the same shall not sell for enough to pay the as- 
sessment against it, or if any property assess ed was not 
subject to assessment, or if any tax assessment made shall 
have been eliminated by foreclosure of a tax lien or made 
void in any other manner, the board of county commis- 
sioners shall cause a supplemental assessment to be made 
on the property benefited by the improvement, including 
property upon which any assessment shall have been so 
eliminated or made void, and against the county, cities and 
towns chargeable therewith in the manner provided for the 
original assessment, to cover the deficiency so caused in 
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the original assessment.” The italicized words were put in 
y the amendment in 1923 

The contention of the plaintiff was that the statute 
attempting to give the officers power to reassess the 


leficit on the remaining lands in the district permitted 


: em to ignore tl riginal apportionment and to re- 
: .ssess the lands in the district for the remainder of 
; the cost of the vement the benefit of which inures 

; to other lands. The argument was that this was viola- 


because it offended against the prin- 
nts must be apportioned in accord- 
As applied to the facts of this case 
» plaintiffs complained that it was uncertain whether 
-» lands to be drained would be improved by drainage 
ind that if not imy roved they could continue to be 
orthless and the other tracts would be reassessed 
iking their assessments greatly in excess of the bene- 
ts inuring from the improvement. They argued fur- 
her that the bonds to be issued with the reassessment 
features constituted a cloud on their title which they 
removed. 
was rejected, however, in an opin- 
the Curer Justice. The ground for 


tion was that the Supreme Court 


ve of due process 
; 


e that assessm¢ 


nce with benefits 


were entitled to have 
This contenti 


delivered 


ecting the conte 


g 
Washington prior to the amendment, declared 
that an assessment could not lawfully exceed the bene- 
ts to the land on which it was levied. It was argued 





reason for supposing that the amend- 


force of the rule already laid down 
Foster v. Commis- 


it there was no 
the #f 


nt altered tl 


follows by tl ite tribunal in 


ners of Cowlitz County: 

; “In so far the question of due process in the 
ging of tl t of the improvement to the property 
efited ther yncerned, counsel’s contention is also 

tenable. Owners of property within the district are 
en notice an pportunity to be heard upon the question 
the creatior e district and the construction of the 
rovement Vi n it comes to charging the cost of the 


rovement against the several tracts of land within the 
must be ‘in proportion to the benefits 
ret nd we think the statute also means that 
charged in excess of the benefits 
wners of the land within the district 


tract f land n be 


be charged wit ny portion of the cost of the improve- 
t are given not and opportunity to be heard tpon 
question of nefits and the apportionment of the 


ge to be made therefor against the several tracts. Not 
s the assessment finally levied.” 

In concluding the opinion the learned Chief Jus- 
tice made clear that the limitation in the Foster case 
perated to preserve the statute from the attack here 

ide upon it. This appears in the following excerpt 
m the opini 

It seems clear to us that there is nothing in this 
amendment wl res the rule of construction of the 
statute as laid down by the Supreme Court in the Foster 

ase, imposing ion in favor of the assessment pay- 
rs against any lemental assessment that should ex- 
ed the benefits nferred on each one by the improve- 





ment. Supplemental assessments in providing for the pay- 
ment for such vements are recognized as a legiti- 
nate part of the ceeding necessary to raise the money 
and to pay bonds issued to meet the cost, and if in the 
process of collection it shall appear that some of the as- 
ssed land fails to pay the assessment and is appropriated 
nd sold, the distribution of the deficit thus arising to be 

‘aded in assessment is only meeting the to be 


xpected cost of the improvement. When the operation of 
e law works mly as against all parts of the assess- 
ent district ults in a higher cost of the improve- 


ent, and in increased assessment on all the owners of 
who have paid, it violates no constitutional right of 
eirs as long as their benefits continue respectively to 


xceed their individual 


Mr. Homer D. Angell argued the case for plain- 
ts in error and Mr. A. L. Miller for defendants in 
rror. 


assessments. 


Taxation—Franchise Taxes 


The imposition upon a corporation of a franchise tax 
based upon the value of the intangible property of the cor- 
poration in the state is unconstitutional when the facts show 
that the value of the intangible property has been de- 
termined in an arbitrary manner by including a dispro- 
portionate fraction of the total intangible assets of such 
corporation both inside and outside of the state imposing 
the tax. 

Southern Railway Co. vs. Kentucky, Adv. Op. 574, 
Sup. Ct. Rep. vol. 47, p. 542. 

This case came before the Supreme Court on a 
writ of error to reverse a judgment of the Court of 
Appeals of Kentucky holding the plaintiff in error, 
Southern Railway Company, liable for a franchise tax 
imposed by Kentucky in respect of its intangible prop- 
erties. 

The contention on behalf of the railroad was that 
the law imposing the tax was unconstitutional as ap- 
plied to the facts of this case. The law imposed a tax 
on intangible property based on the fractional part of 
the net operating income of the entire system for the 
last fiscal year which was proportioned to mileage in 
Kentucky minus the assessed value of tangible property 
otherwise taxed. 

The opinion disclosed the following facts: The 
Southern Railway Company is a Virginia corporation 
exercising control by stock ownership, over the South- 
ern Railway Company in Kentucky, a Kentucky cor- 
poration. The latter is advertised as a part of the 
former’s system. It owns 127.63 miles of railroad in 
Kentucky and its branches connect with the Cincinnati 
New Orleans and Texas Pacific Railway Company 
which is also controlled through stock ownership by the 
Virginia corporation. The Virginia corporation also 
owns the stock in three other small railroad companies, 
the Mobile & Ohio Railroad Company, the Cumber- 
land Railway Company, and the Cumberland Railroad 
Companv. These latter three own, in all, about 53.3 
miles ot .oad in Kentucky, but they are taxed separ- 
ately and ot as a part of the Virginia company. The 
Southern Railway in Kentucky also made reports and 
paid in full all taxes assessed by Kentucky on all its 
tangible and intangible properties. 

The Commonwealth of Kentucky originally 
brought this action against the Virginia corporation to 
recover a franchise tax on intangible property for the 
years 1918 and 1919 in respect of the Kentucky mile- 
age of these companies. The Court of Appeals of the 
Commonwealth held that the Mobile & Ohio Railroad 
Company, the Cumberland Railway Company and the 
Cumberland Railroad Company were not connected in 
such a way as to warrant the imposition of a franchise 
tax on the Virginia company in respect of their prop- 
erties ; but that such a tax could be imposed in respect 
of the Southern Company in Kentucky which was a 
part of the Southern system by reason of its connec- 
tions with the Cincinnati, New Orleans and Texas Pa- 
cific. The value of the intangible property held to 
have been omitted and which constituted the basis for 
the franchise tax was $1,730,090.02 for 1918 and $3,- 
029,592.62 for 1919. The process of arriving at these 
figures was explained as follows in the opinion of the 
court delivered by Mr. Justice BuTLER: 

The net railway operating income for the entire sys- 
tem was capitalized at seven percent; there was deducted 
an amount to cover the value of shops, terminals and dou- 
ble tracks outside Kentucky in excess of corresponding 
tangible property connected with the lines in that state; 
there was allocated to Kentucky such proportion of the 


remainder as 424.61 miles, which were attributed to Ken- 
tucky, bore to the total mileage of the system; that amount 
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was equalized for taxation at 75 percent. for 1918 and at 

85 percent. for 1919; and oon the result there was de- 
ducted the values of tangible and intangible property 
(including the Kentucky mileage of the Cincinnati, New 
Orleans and Texas Pacific) on which taxes had been paid. 
3ut the average value per mile so deducted was less than 
the system average per mile. The amounts so arrived at 
were assigned to the 127.63 miles of the Southern Railway 
Company in Kentucky and the 197.5 miles in Kentucky 
of the lines of the Cincinnati, New Orleans and Texas 
Pacific. The increase per mile for 1918 was $5,344.55 and 
for 1919 was $9,338.34. 

[hen abstract propositions of law as laid down by 
the Kentucky tribunal were approved in the following 
language : 

The Court of Appeals rightly declared that a state 
may tax property permanently within its jurisdiction be- 
longing to one domiciled elsewhere and used to carry on 
commerce among the states; that, where property is a 
part of a system and has its actual use only in connection 
with other parts of the system, that fact may be con- 
sidered even though other parts of the system are outside 
the State; that the State may not tax property outside its 
jurisdiction belonging to one domiciled elsewhere, and that 
the mileage basis of apportionment cannot be adopted in 
the taxation of railroad franchises where the result is 
shown to be arbitrarily excessive. These propositions are 
derived from the decisions of this Court. 


These propositions being approved, the contro- 
versy was reduced to the question whether or not they 
were correctly applied to the facts of this case. The 
railroad specifically contended that the taxes thus levied 
operated to tax the property of the Virginia corpora- 
tion lying beyond the taxing power of Kentucky and 
that the taxes were arbitrarily excessive in amount. 

This contention was sustained and the judgment 
appealed from was reversed. In explaining the law 
covering cases of this sort, the learned Justice said: 

The value of the physical elements of a railroad 
whether that value be deemed actual cost, cost of repro- 
duction new, cost of reproduction less depreciation or some 
other figure—is not the sole measure of or guide to its 
value in operation. Much weight is to be given to present 
and prospective earning capacity at rates that are reason- 
able having regard to traffic available and competitive and 
other conditions prevailing in the territory served. No 
intangible element of substantial amount over and above the 
chen of its physical parts inheres in a railroad that can- 
not earn a reasonable rate of return on its bare-bones—as 
the mere tangible elements properly may be called 

The facts of the case were then examined and it 
was concluded that the Kentucky company taken by 
itself would be a losing venture. Its relation to the 
system and the significance of this relation were then 
considered and explained as follows: 

jut, assuming it a part of the system, it is right to 
take into consideration the parts outside the State that are 
operated in connection with it. The mileage used as an 
integral part of a railroad system may have elements of 
value that it otherwise would not possess, and the State pro- 
perly may have regard to the whole in order to ascertain 
the value of the part that is within its borders. (Cit- 
ing case.) But, if the method pursued in valuing prop- 
erty within the State is arbitrary and the resulting valua- 
tion is grossly excessive, the tax must be condemned as in 
contravention of the due process clause of the Four 
teenth Amendment. (Citing cases.) It is not permissible 
for the State to take into account any of the outside prop- 
erty “unless it can be seen in some plain and fairly intel- 
ligible way that it 2dds to the value of the road and the 
rights exercised in the State.” (Citing case.) 

The operating results of the system compared with 
those of the Southern Railway Company in Kentucky show 
that, on the basis of valuation adopted by the State, the 
average value per mile of the lines of that company is very 
much less than the average value per mile of the system. 
If taken separately it is clear that, because of lack of net 
earnings, no substantial intangible elements of value could 
reasonably be attributed to the railroad of that company. 
In order to justify the increases made, there would have to 
be attributed to these lines large amounts from system 
earnings. To sustain the addition for 1919, it is necessary 
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to take enough to overcome the deficit of $4,741 per mile 
plus a fair return on the value of the physical property 
and on the $23,730 per mile fixed as a basis for additional 
taxes. The draft on earnings from other parts of the 
system to sustain the increase for 1918 would not be so 
heavy. But it is equally obvious that there is no founda 
tion for the finding that there existed in these lines in 
tangible values of $1,730,090 or any other substantial 
amount in excess of the value fairly to be attributed to 
the physical elements of the railroad. If intangible ele 
ments were attributed to the system at the same rate per 
mile as results from the distribution of the added amount 
to the mileage of the Southern Railway in Kentucky, their 
value would be more than $200,000,000 for 1919 and more 
than $120,000,000 for 1918. Clearly there is no founda 
tion for any such results. The mere statement of the 
figures is sufficient to show that the amount added as a 
basis for franchise taxes is so excessive and unreasonable 
that it cannot be sustained; and such an application of the 
system earnings amounts to an attempt to tax property 
outside the State. And as the direct earn'ngs per mile 
of the lines of that company are so much less than the 
average for the system, it is plain that the amount ad 
judg:d to have been omitted was arbitrarily excessive and 
included values of system property beyond the limits of 
Kentucky. 

The final error found in the Kentucky Court's 
conclusion as to the merits was that the pe 
to make the apportionment was too high. The error 
pointed out in this respect was that the mileage of the 
other roads controlled by the Virginia corporation was 
included in measuring the franchise tax imposed. This 
was held to be erroneous because those companies had 
been held to be no part of the system 

The remaining part of the opinion was devoted t 
disposition of the point urged on behalf of the Com 
monwealth that the objection pressed in the Supreme 
Court had not been raised or passed upon in the earliet 
proceedings and was therefore not proper for con 
sideration there. This contention was rejected and the 
following statements from the Kentucky Court’s opin- 
ion were cited and comments made thereon in support 
of the view that the points had been properly raised 
in the prior proceedings : 


rcentage used 


“It is our conclusion, therefore, that the court should 
have assessed against defendant (Southern Railway Com 
pany of Virginia) Kentucky’s portion of the intangible 
property assessed by the proportion of the mileage that 
the lines nominally operated by the ‘Southern Railway 
Company in Kentucky’ bear to the entire mileage of de 
fendant’s system estimated according to the method pro- 
vided by the statute. But it is insisted that this would re 
sult in taxing in Kentucky property having no situs here. 

”" Then follows the court’s answer to that contention 
This shows that the court distinctly recognized and passed 
upon the contention that the imposition of the additional 
franchise taxes would be to tax property outside Ken- 
tucky. That decision, according to the local rule, not only 
bound the lower court, but controlled the disposition of 
the case on the second appeal. (Citing case.) The objec 
tions were reiterated in an amended answer filed after the 
first decision. And the Court of Appeals in its second 
decision declared that the additional assessments “were 
made in accordance with and are concluded by the former 
opinion herein.” Clearly, the objections made in the state 
courts were sufficient 


Mr. Justice BRANDEIS dissented on the groun 
e S 
that the Commonwealth’s contention regarding thx 
point of practice pressed was well-founded. The gis 
of his opinion appears in the following excerpts fror 
his opinion : 

The Court of Appeals recognized clearly that it could 
not tax in Kentucky any property outside its limits It 
upheld the tax as an increase of assessment he - n property 
loc: ated confessedly in Kentucky. applying the rule of 
Pullman Co. v. Richardson, that “if the property be part 
of a system and have an augmented value by reason of a 
connected operation of the whole, it may be taxed accord 
ing to its value as part of the system, although the other 
parts be outside the State;—in other words, the tax may 
be made to cover the enhanced value which comes to the 































perty in the rough its organic relation to the 
ystem.” 

Applying the unit rule, however, there gre two grounds 
sustaining the claim that property 
been taxed might have rested, if the 


which a de 
utside the State 





ppropriate claim had been made below. It might have 
een held that the statute, so far as it required the adop- 
tion of the mileage plan of valuation, was void as applied, 
ecause the different character of the lines outside Ken- 
icky precluded t upplication of the per mile method as 
1 basis of valuatior (Citing Cases.) Or it might have 
en held that the tax was void, because the additional 
issessment base n mileage without the State was so 
bitrary and unreasonable in amount as to violate due 
cess But either f these claims was made in 
court below he only contentions made there wer« 

se which tl t and the lower court agree in hold- 

g unfounded—namely, that the Southern was not doing 
isiness in Kentu and that there was no such unity of 
ise and operat of the lines within and those without 
State as to permit of the application of the unit rule. 

he second opinion of the Kentucky Court of Appeals 

tes that “it 1dmitted that the assessments for 1917 

1 1918 were made in accordance with and are concluded 
ur former oj n.” Hence it was necessary for the 
tiff-in-error to show that the objections insisted upon 
this Court wer ised upon the first trial or the appeal 
the state court \ consideration of the entire answer 

1 of the entire first opinion make it altogether clear that 
ontention, w 1 was advanced by the answer and 
futed by the inion, consisted solely of the claim that 
assessment against the Southern would be unconstitu- 

as taxing property outside the State because the 

hern was not ing business within the State. Neither 

e record nor the opinion of the Court of Appeals dis- 
es that there was an objection to the assessment as 
Nowhere in the opinion is there any reference to 
figures urged here as showing the arbitrariness of the 


tute as appli 
Che learned Justice concluded by calling attention 
the reason for the rule which in his view was here 


lated, saying 


The import f the rule of practice is illustrated 
the case at Because the reasonableness of the 
ethod of assessment was not questioned below, there is 
thing in the 1 to show what figures and what 
ethod of calculation were used by the taxing officers 
e figures adop‘ed by this Court are presented only in 
e brief of the plaintiff in error. They are protested by 
unsel for the Commonwealth. Moreover, there is reason 
believe that the inferences drawn from them are un- 
und 
The case was argued by Mr. Edward P. Hum- 
rev for plaintiff error and by Mr. J. P. Hobson 


defendant 


Criminal Law—Right to Serve Full Term of Im- 
prisonment 

A convict has no constitutional vested right to serve his 

term of imprisonment and may be lawfully executed 

a capital offense committed during his imprisonment. 


a 


Kelley v. O1 n, Adv. Op. 627, Sup. Ct. Rep. vol 
p. 504 
The plaintifi error, Kelley, was indicted with 
others for n ler in the first degree under the 
s of Oregor *h provided as follows: 
per hall purposely, and of deliberate and 
malice r in the commission or attempt to 
rape. arson, robbery. or burglary. kill another, 


e deemed guilty of murder in the first 





the time of the alleged crime, Kelley and the 

er accused persons were prisoners in the State Peni- 

tiary where rime was committed by them in 

mpting to escape from the institution. The victim 

a guard at the penitentiary and was slain while 
mpting to prevent the escape 

Kelley was tried with one of the other defendants 

1 verdict of guilty was returned by the jury. He 

then sentenced to pay the death penalty as pro- 

1 by lav The State Supreme Court affirmed the 
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judgment and denied two petitions for rehearing. The 
case then went to the Supreme Court on writ of error. 
There the conviction was again affirmed in an opinion 
delivered by the Cuter Justice. He first dismissed as 
frivolous certain assignments of error that constitu- 
tional rights were invaded. Two assignments of error, 
however, were considered seriously, though finally re- 
jected. 

The first of these was that the defendant during 
the trial was kept in the custody of the warden of the 
penitentiary inside and outside of the court room. The 
force of this objection and the view of the court was 
made clear in the following language of the opinion: 

Another assignment of error is to the fact that the 
plaintiff in error was constantly in the custody of the 
warden of the penitentiary inside and outside of the court 
room, during the trial. It is argued that he was entitled 
to be free from any custody in order that he might fully 
make his defense and that this deprived him of due pro 
cess. It is a new meaning attached to the requirement of 
due process of law that one who is serving in the peni 
tentiary for a felony and while there commits a capital 
offense must, in order to secure a fair trial, be entirely 
freed from custody. Ponzi v. Fessenden, 258 U. S. 254, 
265; State v. Wilson, 38 Conn. 126. There is no showing 
that he had not full opportunity to consult with counsel or 
that he was in any way prevented from securing needed 
witnesses. The assignment is wholly without merit. 

The other assignment considered was to the effect 
that, since the convicted person was already in process 
of serving a term of twenty years imprisonment, he 
could not be legally made to suffer a death penalty until 
this term had expired. The contention was based upon 
the Oregon statute providing in substance that when a 
defendant was convicted on two or more crimes the 
terms of imprisonment for them should be not con- 
current, but that any should be fixed to commence at 
the expiration of any preceding term; and that in case 
the prisoner should be in imprisonment at the time of 
the trial his sentence should be fixed to begin at the 
expiration of the then existing term. 

In considering this position of the accused the 
learned Chief Justice first quoted as follows from the 
opinion of the State Supreme Court: 

“Their theory seems to be that owing to the fact that 

each of them then under sentence to imprisonment for 
other offenses, the trial court had no jurisdiction to punish 
them for a crime committed while the pending imprison- 
ment was in force. It will be noted that the section just 
quoted refers only to imprisonment and not to the penalty 
of death or fine. The section does not purport to exempt 
a defendant from trial and judgment for the commission 
of any crime during his confinement in the penitentiary. It 
would be shocking to all sense of justice and public secur- 
ity to say that a criminal confined in the penitentiary as 
punishment for his misdeeds could be licensed to commit 
other crimes with immunity; yet, that is the conclusion to 
which the argument of the defendants’ counsel will lead. 
If the jury had found such a verdict as would authorize 
their imprisonment, the section quoted would be the 
authority for the court to declare, that the latest imprison- 
ment should begin at the expiration of the term then being 
served by the defendants. The punishment of death is an 
entirely distinctive thing and is not included in the pro 
visions of this section.” : 

It was urged that the view of the State Court de- 
prived the prisoner of his constitutional right to serve 
out his sentence of twenty years. The unsoundness of 
this was pointed out in the following language: 

A prisoner may certainly be tried, convicted and sen- 
tenced for another crime committed either prior to or 
during his imprisonment, and may suffer capital punish- 
ment and be executed during the term. The penitentiary 
is no sanctuary, and life in it does not confer immunity 

from capital punishment provided by law. He has no 
vested constitutional right to serve out his unexpired 
sentence. Pe 

Mr. Will R. King argued the case for the plaintiff 
in error and Mr. John H. Carson for the defendant in 


error. 
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A Department Devoted to Recent Books in Law and Neighboring Fields and to Brief Men- 
tion of Interesting and Significant Contributions Appearing in the 


Current Legal Periodicals 


Among Recent Books 


HE Law of Chemical Patents, by Edward Thomas. 

New York: D. Van Nostrand Co., 1927. Patents: 

What a Business Executive should know about 
Patents, by Roger Sherman Hoyt, M.A., LL.B. New 
York: The Ronald Press. 1926. 

The first of these books constitutes an elaboration 
of Mr. Thomas’s similar work which has long been 
known to practitioners. In a sense the title is a mis- 
nomer. There is no Law of Chemical Patents as dis- 
tinguished from the law of patents relating to ma- 
chinery, compositions of matter, or processes gener- 
ally, irrespective of whether they be chemical or me- 
chanical. 

The main utility of the work is in its list of cases, 
which have been selected with care, and the classifica- 
tion of excerpts from decisions, coupled with a fairly 
copious index, and a glossary of legal and industrial 
terms. 

The book is excellently printed and presented in 
an attractive form. 


The second is not a law book for the practitioner. 
It is rather a systematic aid well indexed statement of 
various matters likely to arise in discussions of patents, 
particularly in a large manufacturing concern which is 
rapidly extending its business or field of operations. 

The value of such a book depends primarily on 
three factors, accuracy, sufficiency and readability. 
This book is very accurate in its statements. It covers 
most of the points that arise in discussion between at- 
torney and client, and it is written and put up in a style 
which invites reading. 

The book would be of interest not alone to execu- 
tives but to inventors who have little or no experience 
in obtaining or prosecuting patents, and it contains in- 
formation of a character which would be useful to a 
practitioner likely to be brought in touch with patents 
in forming companies or assisting in getting businesses 
started. 

No one, however, by acquiring the knowledge 
which is contained in this book would thereby become 
competent to pass on questions of value or policy re- 
specting patents. Its utility is rather in the direction 
of making it possible to avoid discussion of merely 
formal questions such as frequently occupy a great part 
of conferences without assisting materially in reach- 
ing a conclusion 

Tuomas Ewinc 

New York City. 

Adult Education, by Joseph K. Hart. New York: 
Thomas Y. Crowell Co., 1927. Pp. xiii, 341. $2.75. 

This is a fairly representative example of the type 
of book by which, in present pre-scientific stages, edu- 
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cational theory and practice have been, and still are, in 
too many cases being advanced in America. The spirit 
and method of it are the spirit and method by which, 
in all probability, medicine was advanced in the 17th 
century in Europe. 

It employs almost throughout aspirational methods 
They are the same methods that were employed to 
bring America vigorously into the World War in 1917 
They are the same methods by which the Evangelical 
religious denominations became the great purifying 
agencies in the 16th, 17th, and 18th centuries in Europe 
and America. 

Mr. Hart is a facile, and at times a picturesque 
writer, possessed of an extensive range of illustrative 
material. But he is almost in despair over the short- 
comings of present day education and even apprehen- 
sive of the future of civilization. 

Unlike most current educational writers, however, 
Mr. Hart, though believing that “the human race must 
really educate itself or perish”, has no great faith in 
the further improvement of the education of children 
“We may as well admit that it is not the education of 
the children that can save the world from destruction: 
it is the education of adults.” 

Hence, he devotes the present work, partly to an 
extended analysis of the needs and possibilities of adult 
education, and partly to an extended analysis of the 
really remarkable achievements of Denmark in this 
direction. 

It is hard to escape the conclusion that Mr. Hart 
expects too much from adult education Perhaps it is 
because he and other earlier enthusiasts like him ex- 
pected too much from childhood education a few 
decades ago that these ardent spirits now find them- 
selves stranded in a kind of disillusionment com- 
pounded of cynicism and pessimism. Defective educa- 
tion was somehow responsible for the World War, Mr 
Hart intimates in his preface to the present book. Well, 
perhaps. Possibly a hundred centuries from now we 
shall have education so scientifically and extensively 
developed as by and through it to prevent floods, fore 
tell and prepare for earthquakes, and prevent social 
hurricanes. But our organized systems of school edu 
cation as yet are but a few centuries old at best. It is 
not the part of wisdom to be disappointed if our infant 
and still experimental undertakings are still producing 
no great crops of ripened fruit. 

Mr. Hart holds that “the true scientist must be 
the eventual teacher of the world”. He expounds that 
thesis in a book that shows much of emotionalism 
much of rather ambiguous generalization, a host of 
such undefined catch phrases as “education for life” 
and all the rest of the paraphernalia of the reformer 
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which Mr. Hart, like one of his favorite masters, 
Rousseau, really is 


But with all this he gives us a readable book, 
unded out by a useful bibliography and some excel- 


lent quotations Davip SNEDDEN. 


Teachers College, Columbia University. 


The Monroe Doctrine, 1823-1826, by Dexter Per- 


kins, Watson Professor of History in the University 


f Rochester. (Harvard Historical Studies.) Cam- 

ige: Harvard University Press ; London: Humphrey 
Milford, Oxford University Press, 1927. Pp. xi, 280. 
3.50. 


The literature concerning the Monroe Doctrine is 


growing apace and has already attained formidable di- 
mensions. But though we can foresee no end to the 


liscussions of the applicability of the principle to new 


questions which may arise at any time, one might think 


it the story of its past and the circumstances con- 
ected with its origin had been so well thrashed out 
hat there is not much left to add. Nevertheless, we 


ire still receiving proof to the contrary. Professor 
I 


Dexter Perkins, author of the present volume, has 


<plored new sources, as well as made a fresh survey 
the old ones, and has reached conclusions, some of 
hich fly in the face of the usually accepted traditions. 
This is particularly true in regard to the immediate 
ffects of the promulgation of the Monroe Doctrine on 


he action of the Holy Alliance. We are wont to be- 


ve that individually and collectively the powers com- 
sing that body were frightened by the ringing words 
unded forth in Washington into hastily abandoning 


their nefarious designs of interference and expansion 
in the Western Hemisphere. A close study of the facts 


loes not seem to warrant this assumption. Professor 


Perkins has investigated carefully and dispassionately 


he international situation of that day and the policies 


pursued by the great powers. While not belittling the 


isting and world wide importance of the Monroe Doc- 


rine, he none the less maintains: 


“The presidential declaration aroused discussion 


for a brief time; but it soon faded from the picture, 
ind was for the time being forgotten. 


“Nor was it ever influential in the sense in which 


its authors expected it might be. It did almost nothing 
to check European policy. In the case of the project 


William H. Sti 


s 


Bourbon monarchies, and in its effects on the atti- 
ide of Canning, it stimulated rather than prevented a 
uurse of action inimical to the interests of the United 
tates. The notion that it struck fear into the hearts 
f the diplomats of the Old World is legend, and noth- 
¢ more; and as legend it deserves to be recorded.” 

ARCHIBALD CARY COOLIDGE. 
Harvard University. 


Real Estate Forms, by Robert F. Thorley and 
ckney. New York: Prentice Hall, Inc, 

26. Pp. X, 332, $5.00 
I have read over with interest and care this vol- 
e of real estate forms. The volume is interesting 
| covers its ground very thoroughly. The forms, 
perhaps a few amendments to fit local conditions, 
m to cover almost every contingency which would 
rmally arise in the management and handling of 
perties generally. The forms relating to co-opera- 
e real estate ownership in apartment buildings are 
rticularly interesting, and seem well adapted to what 
locally a new and incomplete development, and the 
thod of its handling in the East where much more 
f this sort of business has been transacted than here 
uld prove particularly helpful. Local laws in the 
rious States will require careful watching, lest con- 





flict be found between them and the forms. This is 
particularly true of the Illinois homestead law which as 
expanded by the courts will require careful considera- 
tion in connection with this co-operative plan, as co- 
operative owners have in effect leasehold estates for at 
least the life of the corporation, and homestead will 
ttach to such estates. 

The volume is especially to be commended in this, 
that it does not attempt to teach the real estate man to 
be his own lawyer. Such attempts are usually disas- 
trous, as we who are connected with the Chicago Title 
and Trust Company learn by being called in to clear a 
title, which has been tangled up by some overzealous 
real estate agent, attempting to extend his activities into 
the lawyer’s profession. With this thought in mind, 
brokers can use the forms with safety. 

Chicago. Wa cter B. Situ. 


The American Race Problem; A Study of the Ne- 
gro, by E. B. Reuter, Professor of Sociology in the 
University of Iowa. New York: Thomas O. Crow- 
ell Co., 1927. Pp. xii, 448. $2.75. 

Although this book does not touch the legal phases 
of the so-called Negro problem, it is none the less inter- 
esting reading for lawyers and all other persons to 
whom an understanding of social conditions is valuable. 
With neither the slightest prejudice against our colored 
population, nor any maudlin sentimentality in behalf 
of the Negroes, such as appears to be inspired in many 
people by a consideration of the problem, Professor 
Reuter discloses, in an extremely fair and thorough, 
though somewhat pessimistic way, the possibilities of a 
better adjustment between the races in this country. 
Beginning with the discouraging premise that there is 
no solution to the race problem, he discusses the early 
history of the Negro, from the introduction of slavery 
in Virginia in 1619 down to the present day, tracing 
the advances in education, health, religion, morals and 
family life, industry, music and the arts, and adaptation 
to changing and more recently to urban conditions. 

Possibly the most surprising and apparently un- 
supported statement is Professor Reuter’s observation 
regarding the inability of the Negro to absorb fully 
the benefits of higher education. He declares that there 
are not enough really educated Negroes in the United 
States to form the faculty of one first class college. 
The figures quoted by Professor Reuter himself would 
seem to question this statement, unless he is assuming 
that the degrees granted to Negroes by white institu- 
tions of learning are awarded as a matter of sympathy 
and not of merit. In this chapter, as in all others, the 
most valuable contribution is the very complete bibli- 
ography which provides any person desiring to study 
any phase of the question of our colored population 
with a ready and convenient reading guide. 

It would have been of interest to lawvers as well 
as to laymen if some discussion had been offered of the 
legal aspects of restrictive covenants, segregation ordi- 
nances, and other discriminations against colored per- 
sons. The decisions of the Supreme Court in Corri- 
gan vs. Buckley, 271 U. S. 323, and Buchanan vs. War- 
ley, 245 U. S. 60, leave this phase of the question in a 
condition which seems apt to prove troublesome in the 
future. That, however, may fairly be said of many 
angles of the problem. 

Chicago. Evsrince BANCROFT PIERCE. 

The Elements of a Contract, by Victor Morawetz 
New York: Columbia University Press, N. Y., pp. 
XII, 167. 

This essay was written with the end in view 
of stating the rules governing the formation of con- 
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tracts. It is a more or Jess full discussion of the nature 
of a promise, and of offers and acceptances. Quite 
properly, it also deals with the doctrine of considera- 
tion. 

The author is a member of the council of the 
American Law Institute, and wrote this little book in 
connection with the Institute’s restatement of the law 
of contracts. His purpose was, “not to prepare a full 
and accurate statement of the law, but only to clarify 
the fundamental conceptions underlying the law of 
contracts and to indicate a method of statement” (pre- 
face, p. VII). For this reason the book contains no 
citations of authority to sustain the propositions that 
are advocated. 

Obviously such a work is not written to aid the 
busy lawyer in his practice, and will be of little assist- 
ance to him along these lines. It contains much of 
interest, however, to all those who may be studying 
common law concepts of contracts. It is evident that 
Mr. Morawetz is entirely familiar with the cases from 
which our law of contracts has come. His codification 
of the rules embodied in these authorities should do 
much to stimulate thought and useful discussion. The 
Institute is fortunate in having Mr. Morawetz’ co- 
operation, and the benefit of his thoughtful study and 
wide experience. 
James Lewis Parks. 
University of Missouri. 


China: Yesterday and Today, by Edward Thomas 
Williams. Revised Edition. New York: Thomas Y. 
Crowell and Co. 1927. $4.50 

Professor Williams has devoted forty years of 
his life to contact with and study of China. Ten years 
a missionary, twenty years in official service of the 
American government, ten years in the chair of Orien- 
tal languages and literature at the University of Cali- 
fornia. He knows China, the Chinese people, the 
Chinese language, China's politics, China’s international 
relations—thoroughly. 

In its first edition, this book became at once a 
standard work. It dealt with the country, China, its 
history ; its people, their life, customs, religions ; its in- 
tercourse with foreign nations; the reform movement, 
the Revolution and its aftermath; China at the Paris 
Conference and the Washington Conference; China's 
foreign trade. In the present (revised) edition, among 
new features, special attention is given to “present con- 
ditions in China,” the Opium Conference at Geneva, 
the Tariff Conference at Peking, and Russian activities 
since 1920. The work of the Extraterritoriality Com- 
mission seems to have been overlooked. There has 
been added an exceedingly useful chapter on Chinese 
Art, with regard to which Professor Williams says, 
“An appreciation of the Art of China may lead us to a 
better understanding of Chinese civilization,” and, very 
much to the point, “With that understanding there will 
come improved relations.” 

Especially useful are a list of “Important Dates in 
Chinese History,”’ the very full Index, and the up-to- 
date Map. 

In no other one-volume work in English is the 
broad range of subjects dealt with in this book treated 
more thoroughly, more authoritatively or with greater 
appreciation of realities. 

Harvard University. Srantey K. Hornpeck. 

International Law. Vol. Il. Disputes, War and 
Neutrality, by Lassa F. L. Oppenheim. Fourth edition, 























edited by Arnold D. McNair. Longmans Green & 
Company, London, 1926. Pp. lv, 752. $15. 

The Origin of the Right of Fishery in Territorial 
Waters, by Percy Thomas Fenn. Harvard University 
Press, Cambridge, 1926. Pp. xv, 245. $4. 

British Year Book of International Law, 1926 
Oxford University Press, American Branch, New 
York, 1926. Pp. vi, 291. $5.35. 

La Clausula de la Nacion Mas Favorecida, by En- 
rique Olaya Herrera. Washington, 1926. Pp. 163. 

The World Court Myth, by James V. Giblin and 
Arthur L. Brown. Wright & Potter Printing Com- 
pany, Boston, 1926. Pp. vii, 447. $3 

In 1905 and 1906, Professor Oppenheim published 
his treatise on Jnternational Law. The first volume was 
under the title of “Peace”; the second under the title 
of “War.” This work won wide recognition for the 
author, and in 1908 he succeeded Westlake in the 
Whewell Chair of International Law at Cambridge 
University. A second edition of the treatise appeared 
in 1912. Professor Oppenheim died in 1919 while 
engaged in a revision of his book in the light of the 
practice of the World War. Thus the task of a third 
edition fell upon Ronald F. Roxburgh, and publication 
occurred in 1920 and 1921. It is a tribute to Professor 
Oppenheim that within twenty-odd years a fourth edi- 
tion is under way, one volume of which has just ap- 
peared. The present editor, Dr. McNair, is well 
equipped for his task, being Law Lecturer in Gonville 
and Caius College, Cambridge, Lecturer in the London 
School of Economics and Political Science, and bar 
rister-at-law of Gray’s Inn. He has served as secretary 
of several parliamentary commissions 

The content of Oppenheim’s well-known treatise 
needs no description to readers of the AMERICAN Bai 
ASSOCIATION JOURNAL. It is one of the leading half 
dozen treatises on international law found in every li 
brary of any pretension. The original form and method 
of treatment has been followed by Dr. McNair in the 
fourth edition and a great amount of new material has 
been added in order to bring the treatise down to date, 
particularly with reference to the sections on Arbitra- 
tion, the League of Nations, Conciliation, the Perma- 
nent Court of International Justice, and the Reductior 
and Limitation of Armaments. This new material has 
been run into the text in such manner as to leave no dif 
ferentiation between the original opinions of Professor 
Oppenheim and the revised modern phraseology. Whil: 
this method may commend itself to practitioners, there 
are certain obvious handicaps. The practicing lawyer 
or governmental adviser does not usually care to be 
hampered with archaic statements of the law, no matter 
how eminent the authority making them. But on the 
o*‘her hand there are occasions when the development 
of the law can best be shown by the exact statements of 
the jurist. In any event, anyone desiring ipsissim 
verba of Oppenheim is compelled to refer to the first 
two editions, rather than the third or the fourth 

The treatise on the Origin of the Right of Fishe 
in Territorial Waters, by Percy Thomas Fenn, is 
monument to American scholarship by a brilliant young 
jurist, now Professor of Political Science in Oberli: 
College. Dr. Fenn is not concerned with a statemen 
of the law at various stages in its development, but 
rather with the legal theories behind this law. T! 
study is an example of scholarly pioneering. Ful 
ton’s Sovereignty of the Seas, published in 1911, treat 
somewhat of legal theory, but chiefly with history at 
diplomacy. Dr. Fenn gives his attention to the theorie 
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law, not ol! 
ntroversies over tae freedom of the seas. 

The study begins with the Corpus Juris Attici, 
rmulated centuries before Christ, which forbade fish- 
g for the sea-fish sacred to Ceres and Proserpine. But 

; clear that the Greeks possessed no complete system 
maritime law. The Romans, on the other hand, were 
tt lacking in law, codes and jurisprudence. Dr. Fenn 
ucidates the doctrine of the Roman jurists on the 


reedom of the sea as found in the Institutes and Di- 


est of Justiniar 


those rights belonging to every man 


¢ 


hing are commot 
eatise of Grotius was written to vindicate the right 


( 


ppressed all 


rticipants as Bartolus, 


is does not exist 


Roman theory considered the seas 
5 communi [he nations living on the shores of 


Mediterran used the sea in common, and the 


eory of res universalis prevailed. Germanic law 
led much in practice—particularly with reference to 
e ownership of small bays—but little in theory. Even 
udalism did not greatly change the Roman theory. 
ile the Crown possessed a property right in public 


vers based upon the ownership of the underlying soil, 


the king had no rights of fishery on the high seas save 


With the juris- 

ippeared the doctrine that the state 
ven person could acquire property rights 
he sea, and that the former could exercise jurisdic- 
By the sixteenth century, 

adiacens—territorial waters—had 
and the great struggle between the 
the free seas and 


nsults, howevet 


over maritime fisheries 


liberum and the mare clauswm 
closed seas had begun. 
[he most extreme theorist proved to be John Sel- 
ommand of James I. wrote his Mare 
Dominio Maris, published in 1635, 
pted to prove by natural law, divine 


who at the 
isum, seu LD 


erein he atten 


civil law and international law that the jurisdic- 
the King of England extended over the seas 
rounding the British Isles even as far as the shore 
es of France, Spain and Scandinavia. Twenty-seven 


rs earlier, the rightly celebrated defense of the mare 
rum had been made by the youthful Hugo Grotius, 

by Roman law, natural law, divine law, civil law 
international law, conclusively proved that, with 
small bays, jurisdiction over the, high 
and that rights of navigation and 
to all men and all nations. The 


exe ept mn 


compete with the Spanish and Portu- 
India trade, and Philip II. promptly 
ies within his vast domains. After 

eral centuries of debate, including such eminent 
Baldus, Fortescue, Gentilis, 


the Dutch t 
se in the East 


lock, Alphonso de Castro, Graswinckel, Diggs, Wel- 


od, ( oke, Hale 


nn, the scene 


Gothofredus, Loccenius and Styp- 
fted to the Adriatic where against 


objections of the Holy Roman Empire the Venetians 


re attempting to turn the Adriatic into a Venetian 


By the time of the Treaty of Westphalia (1648), 
theories regarding the dominion of the seas were 


austed, later arguments have been mere repetition 


ld doctrines even the ingenuity of twentieth 
tury lawyers has not been able to add anything new 
the subject Dr. Fenn’s scholarly review of the 


ries here briefly sketched constitutes a valuable 
ribution to the study of the development of inter- 
nal law 

lhe seventh issue of the British Year Book of In- 
it Law measures up to the usual high stand- 


of this publication. Sir Cecil Hurst, who for the 
twenty veat is been legal adviser of the British 
ion Office ntributes an article on the subject of 
mality of claims, in which he deduces six rules 


issions must apply with reference 


h claims 
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, which have been advanced in the 





search and detention. 


reservations to multilateral conventions. 


by the Pan-American Union. 


Permanent Court of International Justice—a fact 
which indicates the British interest in these experi- 
Finally, the year 
book contains reports of about two dozen decisions, 
opinions and awards of international tribunals and do- 


ments in international co-operation. 


mestic courts in the year 1925. 


Dr. Olaya Herrera, the Columbian Minister to 
the United States, has contributed a helpful study in 
La Clausula de la Nacion Mas Favorecida, He dis- 
cusses the most-favored-nation clause under the ten 
heads of: international economic relations, national 
commercial policies, treaties of commerce, history of 
the most-favored-nation clause, objections to the clause, 
European practice, commercial reciprocity and the Pan- 
American Conferences, and the future of the clause 
Practice in neither the old world nor the new world 
One of the most troublesome fea- 
tures has been the principle of conditional treatment ; 
and, fortunately, by a series of treaties and diplomatic 
notes, beginning in 1922, the United States has offered a 


has been uniform. 


method of solving this complex international problem 


Although not documented, Dr. Olaya has presented a 


clear and accurate review of this important subject. 


James V. Giblin, of the faculty of Boston Uni- 
versity Law School, has collaborated with Arthur L. 
Brown to produce a rather ephemeral argument against 
the Permanent Court of International Justice. It is 
rather amusing to read their statement that the present 
court is “not the long-sought plan of Root, Choate, 
Roosevelt and our leading statesmen.” Surely the au- 
thors cannot have overlooked the fact that Elihu Root 
was a member of the Advisory Committee of Jurists 
which drafted the statute of the Permanent Court, and 
that he is credited with having exerted a greater influ- 
ence than any other member upon the details of the 


scheme. KENNETH COLEGROVE 
Northwestern University. 
Also received: Highways and Airways, by War- 
ren Jefferson Davis. Privately printed. 1926. Pp. 92 


GP. 


Leading Articles in Current 


Law Reviews 
~ T. LOUIS Law Review, June (St. Louis, Mo.)- 


Commercial Arbitration in Missouri, by Moses 

H. Grossman; St. Louis Bar Honors Judge San- 
born, by C. S. Potts; The Missouri Workmen's 
Compensation Act, by Maurice L. Stewart; Recent 
Changes in the Missouri Corporation Law, by War- 
ren M. Turner. 

The Law Quarterly Review, July (London) 
The King’s Title and The Great Seal, by The Hon, 


459 


to the nationality of the beneficiaries on whose behalf 
a claim is submitted, unless the two Governments have 
agreed upon other rules. Professor A. Pearce Higgins, 
Oppenheim’s successor at Cambridge, discusses visit, 
Herbert W. Malkin, Second 
Legal Adviser to the Foreign Office, has an article on 
Mr. Justice 
P. Wilfrid Thornely, Judge of the International Court 
of Appeal and Adviser to the Ministry of Justice, 
Bangkok, Siam, discusses the vexed question of extra- 
territoriality. And Professor J. L. Brierly, of Ox- 
ford University, gives the European reaction to the 
Draft Code of American International Law undertaken 
Four monographs deal 
with the problems of the League of Nations and the 
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Sir Malcolm M. Macnaghten; The Conception of 
Usufruct in Classical Law, by Prof. W. W. Buck- 
land; What an Old Reporter Told Me—II, by Prof. 
Courtney Kenny; Main Features of Scandinavian 
Law, by Prof. H. Munch-Petersen; The Legislative 
Competence of the Dominions, by Prof. Herbert A. 
Smith; The Infant’s Liability for Necessaries, by 
Sir John C. Miles; Partnership Property, by Harold 
G. Hanbury. 

The American Journal of International Law, July 
(Washington, D. C.)—The Gradual and Progressive 
Codification of International Law, by James Brown 
Scott; The Rendition of the International Mixed 
Court at Shanghai, by Manley O. Hudson; The 
Mixed Claims Commission and German Property 
in the United States of America, by Arthur Burch- 
ard; Dominion Status in International Law, by 
V. Kenneth Johnson; Recent Development in the 
Law of Unneutral Service, by Norman L. Hill. 

Virginia Law Review, June (Charlottesville, 
Va.)—The Sherman Law Is Outworn. It Should 

3e Amended, by Felix H. Levy; The Radio Act of 
1927, by W. Jefferson Davis; When Equal Rights 
Are Unequal, by Edwin S. Puller. 

Indiana Law Journal, June (Indianapolis)—The 
Constitution and the Courts, by Conrad Wolf; Pit- 
falls in Trial Practice, by Harry O. Chamberlain. 

Washington Law Review, May (Seattle, Wash.) 
—The Uniform Sales Act in the State of Washing- 
ton, by Leslie J. Ayer; Recovery for Loss of Profits 
in Washington, by Orville C. Hatch, Jr. 

Wisconsin Law Review, July (Madison, Wis.)— 
“Proximate Cause” and Negligence in Wisconsin, 





by Maxwell H. Herriott; Upholding the Law and 
Administering Justice, by Marvin B. Rosenberry. 

Oregon Law Review, June (Eugene, Ore.)— 
Plain and Concise Language, by George Rossman; 
The Legal Aspects of the Nonresident Tuition Fee, 
by Carlton E. Spencer; The Grounds of Pardon 
(Concluded), by James D. Barnett. 

Virginia Law Register, July (Charlottesville, 
Va.)—The Bar Act, by L. B. Cox; Bank’s Right 
of Set-off in Bankruptcy, by George Lewis Chumb- 
ley; The Declaratory Judgment Laws in View of 
Liberty Warehouse Company v. Grannis, by Paul 
R. Kach. 

The Lawyer and Banker; Central Law Journal, 
July-August (New Orleans, La.)—Title Insurance, 
by Charles A. Enslow; What of the Legal Profes- 
sion? by Charles C. Clark; Fair Hearing in Deporta- 
tion Proceedings, by Elmer G. Richardson; Limita- 
tions of Trust Powers, by William H. Everts. 

Virginia Law Register, August (Charlottesville, 
Va.)—Notice tc: Bank of Misappropriation of Funds 
by Donee of Power, by George Bryan; Is the Pro- 
posed Virginia Bar Act Unconstitutional on the 
Ground That It Confers Judicial Powers Upon the 
Proposed Council, by Christopher B. Garnett; 
Mortgages in Florida, by James Henry Willock. 

Law Notes, July (Northport, N. Y.)—Right of 
Wife to Recover for Loss of Consortium Through 
Negligent Injury to Husband, by W. A. Shumaker ; 
The Right of Privacy, by Ralph Straub; Good Will 
in Professional Partnerships, by Prof. Herbert D. 
Laube. 
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By MIppLETON BEAMAN 


Administration of Justice 
FTER years of effort the salaries of Federal 
judges are increased by Public 528. The 
Chief Justice of the Supreme Court is to re- 
ceive $20,500 and each of the Associate Justices, 
$20,000. Circuit Judges are to receive $12,500, and 
District Judges, $10,000. Increases are also pro- 
vided for judges in the United States Court of 
Customs Appeals, United States Customs Court 
(formerly Board of General Appraisers), and the 
judges of the courts of the District of Columbia and 
of the United States Court of Claims. 
Administration of Justice 
By Public 658 women are made eligible to 
serve as jurors and jury commissioners in the Dis- 
trict of Columbia, but such service is not to be 
compulsory. 
Organization of Government 
Public 529 changes the organization of the 
Public Utilities Commission of the District of 
Columbia. Formerly the Commissioners of the Dis- 








trict of Columbia constituted the Commission 
Under the new law, of the Commissioners of the 
District of Columbia, only the Engineer Commis- 
sioner remains on the Public Utilities Commission 
The other two members are to be appointed by the 
President, by and with the advice and consent of 
the Senate, and are to have no official duties othe: 
than as members of the Public Utilities Commissio: 

The Act also provides for the appointment by the 
President, by and with the advice and consent ot 
the Senate, of a people’s Counsel who is to repre- 
sent the people of the District of Columbia at all 
hearings of the Public Utilities Commission and in 
certain classes of judicial proceedings. 

Pub. 768 gives to the Foreign Commerce Serv- 
ice of the Department of Commerce, created several 
years ago under general authority in the annual 
Appropriation Acts, a definite and attractive ‘stat 
utory status. The primary functions of the service 
are to make investigations and reports upon the 
commercial and industrial conditions and activities 
in foreign countries which may be of interest to the 
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j United States and to assist in the promotion of 
justries, trade, and commerce of the United 
States. The officers of the service are graded as 


=" 


mmercial attachés, assistant commercial attachés, 
trade commissioners, and assistant trade commis- 
sioners, and their compensation is classified from 
$10,000 a year down. Appointments are made only 
J after examinations by the Civil Service Commission 
and the Department of Commerce, with a provision 
authorizing the transfer of the present staff. 


Citizenship 
Doubts as to the citizenship status of natives 
f the Virgin Islands and persons resident therein 
ire settled by Public 640, which declares that alli 
ersons born in the Virgin Islands after the date 
the Treaty with Denmark (Jan. 17, 1917) shall 


United States. It also confers 
zenship on all former Danish citizens who on 
e of the Treaty resided in the Virgin Is- 
w residing therein, or in the United 
States or Porto Rico, and who did not make the 

laration under the Treaty preserving their Dan- 
who, having made such a decla- 


— 





n, have etofore renounced or may hereafter 

enounce it. Citizenship is also conferred upon 

ves of the Virgin Islands who on the date of 

Treaty re | therein and are now residing 

ere or in the United States and are not citizens 
f any foreign country, and upon natives of the 
Islands who on the date of the Treaty resided in 


tes and are now residing in the Is- 
t citizens of any foreign country. 
n without necessity of a declara- 
is given for the period of a year 
persons if not ineligible to citizen- 


he United Sta 
inds and are 

Naturalizat 

of intent 

the following 

(1) Natives of the Islands who on the date 

f the Treaty ided therein or in the United States 
id who are now residing in the Virgin Islands o1 


n the United States or Porto Rico: 
(2) Native f the Islands who on the date 
f the Treaty resided in the United States and are 
yw residing he United States or Porto Rico; 
(3) Persons not otherwise provided for in the 
\ct who on the date of the Treaty resided in the 
irgin Islands and are now residing there. 


The district court of the Virgin Islands is 
ven complete jurisdiction for naturalization pur- 


ses, and residence in the Virgin Islands is con- 
lered as residence in the United States for the 
urpose of the naturalization laws. 


Domestic Relations 
Monopoly of the business of serving as com- 


ttee for non pos mentis persons in the Dis- 
rict of Columbia is guarded against by Public 752. 
hich provide it no person shall be appointed 
a committee or trustee if he is serving as com- 
ittee or trustee for as many as five non compos 
entis pe S 
Public 597 remedies existing conditions 
und to exist in the District of Columbia by limit- 


the compensation for services rendered by the 
mmittee t ommission of 5% “of the amounts 


llected if and when disbursed.” In proceedings 
the appointment of a committee or trustee, the 
urt, if the lu - has no relative within its juris- 
tion, shall appoint a disinterested person to act 


guardian ad litem in the proceedings. 
Similar provisions are made for the guardians 
infants by Public 753. No person except trust 





companies shall act as guardian of the person for 
more than five infants at one time unless the in- 
fants are members of one family, and no person ex- 
cept trust companies shall act as guardian of the 
estate of more than five infants at one time unless 
the infants are entitled to the shares of the same 
estate. j 

Public 598 limits commissions to guardians of 
infants to a commission of 5% of the amounts col- 
lected if and when disbursed. 


Health 


Public 566 extends the period during which 
appropriations are authorized for carrying out the 
provisions of the Maternity Act of 1921 until June 
30, 1929, after which the Act is to cease to be in 
effect. 

Immigration 

A bitter fight in Congress over the going into 
effect on July 1, 1927, of the so-called “National 
Origins” provision of the immigration Act of 1924 
was finally settled by a compromise in Public Reso- 
lution 69 postponing the operation of the provis- 
ion until 1928, thus transferring the fight to the 
next Congress in the midst of a political campaign. 

Interstate Compacts 

The Federal Power Commission is directed by 
Public Resolution 71 not to issue or approve any 
permits or licenses under the Federal Power Act 
relating to the Colorado River or any of its trib- 
utaries in Colorado, Wyoming, Utah, New Mexico, 
Nevada, Arizona, and California unless the “Colo- 
rado River Compact” has been approved by Con- 
gress or, if the compact is not sooner approved, 
until March 5, 1929. 

The consent of Congress is given by Public 654 
to South Dakota and Wyoming to enter into com- 
pacts or agreements for an equitable division of 
the water supply of the Belle Fourche and Chey- 
enne Rivers and of other streams in which these 
States are jointly interested. Consent is given on 
condition that a representative of the Interior De- 
partment appointed by the President shall partici- 
pate in the negotiations and report to Congress. 
The agreement is not to be binding unless approved 
by the legislatures of each of the States and by 
Congress. 

Police 

Licensed pharmacists in the District of Colum- 
bia are required by Public 791 to be graduates of 
an accredited school or college of pharmacy and 
possess three years’ practical experience under a 
licensed pharmacist, but the Board of Pharmacy 
may by general rule establish conditions under 
which schools or colleges may obtain for their stu- 
dents credit for their experience by reason of at- 
tendance at and graduation by the school or col- 
lege. Under the old law four years’ practical ex- 
perience without any college education or three 
years’ practical experience with a college education 
was required. The Act also adds a requirement to 
the law for re-registration of pharmacists every 
three years. If the Board of Pharmacy refuses to 
renew a license provision is made for a hearing 
and an appeal from the decision of the Board to 
the Court of Appeals of the District of Columbia. 


Public Utilities 
Public 707 provides that the expenses of any 
investigation of a valuation of any public utility 
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in the District of Columbia by the Public Utilities 
Commission shall be borne by the public utility as 
a special franchise tax in addition to all other taxes. 
Such expenses, with 6% interest, may be charged 
to operating expenses and amortized over such pe- 
riod as the Commission may deem proper, and be 
allowed for in the rates. The amount to be ex- 
pended by the Commission in any valuation or rate 
case shall not exceed one-half of 1% of the existing 
valuation, and the amount expended in all other 
investigations is not to exceed one-tenth of 1% 
of the existing valuation for any one company for 
any one year. 
Soldiers and Sailors 

Slowness on the part of the banks in making 
loans to veterans on their adjusted service certifi- 
cates brought about the enactment of Public 762, 
which authorizes the Veterans’ Bureau to make 
loans to veterans in the same manner as banks 
were authorized by the original Act. 


Taxation 


Determined efforts of a number of Members 
of Congress to subject the allowance of refunds of 
internal revenue taxes to the approval of the Comp- 
troller General were not successful, but an appro- 
priation for refunds up until June 30, 1928, was 
passed in Public 660, with a proviso that none of 
the money should be used to pay any claim in ex- 
cess of $75,000 until after the expiration of 60 days 
from the filing with the Joint Committee on In- 
ternal Revenue Taxation of a report giving the 
name of the person, the amount of the refund, and 
a summary of the facts, and the decision of the 
Commissioner of Internal Revenue. The Act does 
not give the Joint Committee any power to review 
the decision of the Commissioner. 

Inability of persons in the Virgin Islands to 
obtain narcotic drugs for medicinal purposes caused 
the passage of Public 564 which amends the Har- 
rison Narcotic Act by authorizing the President 
to issue an executive order permitting persons in 
the Virgin Islands lawfully entitled to sell, deal in, 
prescribe, and distribute narcotic drugs to obtain 
them from persons registered under the Act within 
the continental United States without an order 
form. In the absence of this amendment the Sec- 
retary of the Treasury held that he had no author- 
ity to authorize the issuance of order forms to per- 
sons in the Virgin Islands. 

Recognition of the American Legion Conven- 
tion at Paris is given by Congress in Public 636 
which exempts persons authorized to attend the 
Convention from the stamp tax on steamship tic- 
kets. 

Workmen’s Compensation 

Recognition of the increased cost of living over 
pre-war days is evidenced by Public 603, which 
amends the Employees Compensation Act relating 
to civilian employees of the Government, by in- 
creasing from $66.67 to $116.66 and from $33.33 to 
$58.33 the maximum and minimum limits of 
monthly compensation for total disability. The 
maximum compensation for partial disability is 
increased from $66.67 to $116.66. The monthly pay 
used as a basis for computation of compensation is 
not to be more than $175. nor less than $87.50, as 
against $100 and $50 under the old law. A few 
other amendments are made, such as providing for 
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funeral expenses as well as burial expenses, and 
changing some of the definitions. 
Organization of Government 

Buying of office is discouraged by Public 59, 
amended by Public 526, which provides that any 
individual appointed as a civil ofmcer of the United 
States by the President, with or without the con 
sent of the Senate, or by a court of law or by head 
of a department, must file with the Comptrolle 
General an affidavit stating that neither he nor any- 
one on his behalf has “given, transferred, promised 
or paid any consideration for or in the expecta- 
tion or hope of receiving assistance in securing such 
appointment.” No salary is to be paid until the 
athdavit has been filed. By Public 525 it is made 
unlawful to pay, or offer, or promise to pay any- 
thing of value to any person in consideration of 
the use or promise to use any influence to procure 
an appointive office. It is also made unlawful to 
solicit or receive from anyone, either as a political 
contribution or for personal emolument, anything 
of value in consideration of a promise of support 
or use of influence in behalf of the person paying 
the money or any other person in obtaining any 
appointive office. Violation of this Act is punished 
by imprisonment of not more than one year, or by 
fine of $1,000, or by both fine and imprisonment. 

More efficient administration of the customs, 
prohibition, and narcotic laws is the purpose of 
Public 751, which creates in the Treasury Depart- 
ment a bureau of Customs and a bureau of prohi- 
bition, each under the control of a commissione: 
to be appointed by the Secretary of the Treasury 
without regard to Civil service laws. Assistan 
and deputy commissioners and other officers in each 
Bureau are provided for, to be appointed under the 
civil service laws. Under the existing customs 
laws nearly the entire authority in all important 
matters is vested in the Secretary of the Treasury 
to confer or impose upon the Commissioner of Cus- 
toms or any of the officers of the Bureau of Customs, 
any rights, privileges, powers, or duties in respect 
of customs matters vested in or imposed upon the 
Secretary of the Treasury. Under the existing law 
practically the whole enforcement of the prohi- 
bition and narcotic laws is vested in the Commis 
sioner of Internal Revenue and his assistants. 

The Act provides that all the rights, privileges, 
powers and duties vested in the Commissioner of 
Internal Revenue and his agents shall be trans- 
ferred to the Secretary of the Treasury, who is then 
authorized to confer or impose them upon the Com 
missioner of Prohibition or any of the employees 
of the Bureau of Prohibition, and to confer or im 
pose upon the Commissioner of Internal Revenue 
and.his assistants any of such rights, privileges 
powers, or duties which in the opinion of the Sec 


retary may be necessary in connection with 1 
ternal revenue taxes. 
Acting under this authority the Secretary 01 


the Treasury has issued orders conferring large 
powers on the Commissioner of Customs and the 
Commissioner of Prohibition, but has reserved 
few of the more important powers to himself. 
Banking 

Public 639, commonly known as the Branc! 
Banking Act, is composed of a number of im 
portant amendments to the Federal banking laws 
Section 18 makes the Federal Reserve System per 
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OOO or less; and that National banks may make 
loans secured by a first lien on improved real es- 
tate, whether or not farm lands, if the real estate 
is situated within the Federal Reserve district or 
within a radius of 100 miles of the location of the 
bank. 

Territories and Possessions 


Public 534 amends the Panama Canal Act and 
other provisions of law applicable to the Canal 
Zone, and enacts several new provisions. 

The first section increases the number of per- 
sons eligible for jury duty in the Canal Zone by in- 
cluding certain citizens of the United States em- 
ployed within the Canal Zone but residing outside 
thereof in contiguous territory. Formerly a jury 
might be had in any “civil or criminal case,” but 
by this section jury trials are limited to civil or 
criminal cases “at law.” 

Sections 3 to 5, inclusive, are amendatory of 
the old law in respect of service of process, both 
personal and by publication, the time for appear- 
ance and answer and trial, and the effective date 
of decrees, in divorce cases. Formerly remarriage 
was prohibited within a specified time after the 
granting of a decree of divorce. The provision 
proved ineffective because often one or both of 
the persons concerned would go outside of the 
jurisdiction and remarry. The defect is sought to 
be cured by providing that in a divorce case an 
interlocutory order shall be entered, in lieu of a 
decree of divorce, the final decree of divorce to be 
entered after the expiration of one year from the 
date of the interlocutory order. 

Section 6 permits the Governor of the Panama 
Canal to authorize the purchase of supplies in the 
open market, without advertising, if the amount 
involved in any one purchase does not exceed $500. 

In the case of the Panama Railroad Compan) 
v. Rock (1924) 266 U. S. 209, the Supreme Court 
decided that no action for damages could be main- 
tained under the Civil Code of Panama on account 
of death wrongfully caused. Section 7 provides 
for a right of action on account of death caused 
by wrongful act, neglect, or default, which would, 
if death had not ensued, have entitled the party 
injured to maintain an action and recover damages. 
The pecuniary injury to the person or persons on 
behalf of whom suit is brought constitutes the 
measure of damages. No recovery may be had in 
excess of $10,000. 

Sections 8 to 16, inclusive, contain new provis- 
ions relating to marriage in the Canal Zone. For- 
merly the law on this subject was contained in 
the Civil Code of Panama and in Executive orders. 
Certain named classes of marriages are declared to 
be void, without being so decreed, and certain 


others to be voidable. Formerly a male could 
marry by proxy in the Canal Zone, but such mar- 
riage is now declared to be void. A marriage 


celebrated outside the Canal Zone may be declared 
void or annulled as though it has been celebrated 
in the Canal Zone if both parties resided in the 
Canal Zone within a period of 30 days before and 
a period of 30 days after the marriage. A male 
under 21 or a female under 18 may not marry, ex- 
cept that such a male 17 or over or such a female 
14 or over may marry with parental consent. No 
marriage may be celebrated until a license has been 
secured from the clerk of the division of the dis- 
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trict court in which the marriage is to be cele- 
brated, and each license is to be accompanied by 
a marriage certificate to be filled in by the person 
celebrating the marriage. Marriages may be cele- 
brated only by the classes of judicial officers and 
ministers enumerated, and certain duties are imposed 
upon such judicial officers and ministers in connec- 
tion with the celebration of marriages. 

Sections 17 to 21, inclusive, rewrite the law as 
to escheat of property in the Canal Zone. For- 
merly, by virtue of an Executive order, when a 
person died intestate, seized of property, leaving 
no one entitled to the same, such property escheated 
to the Canal Zone, for the use of the schools of 
the Canal Zone, in accordance with the procedure 
provided for, subject to claim within ten years by 
any person who proved to be entitled to the prop- 
erty. The Act provides that the property in such 
cases shall escheat to the United States instead of 
to the Canal Zone. A person claiming an interest 
in the property may file claim within eight years 
after the decree of escheat. More detailed provis- 
ions are made in respect of the escheat proceeding, 
claims of persons entitled to escheated property, in- 
vestment of funds realized from the sale of es- 
cheated property, and the disposition of money 
successfully claimed or finally escheated. 

Formerly, under Executive order in force in the 
Canal Zone, if a person entitled to a share in the 
estate of a deceased person was absent and unheard 
of for ten years, the court could order the absent 
person’s share distributed among his heirs, or, if 
he had no heirs, among the heirs of the deceased 
person, subject in either case to the claim of such 
absent person if he subsequently appeared. Sec- 
tion 22 provides that upon the death of a person 
in the Canal Zone, settlement of the estate shall 
not be delayed because any person entitled to any 
part thereof is unknown or cannot be found. The 
interest of such person is to be determined, and the 
proceeds from the sale of the property representing 
such interest deposited with the administrator of 
estates in the Canal Zone, to be disbursed only by 
order of the court either to the person entitled 
thereto or pursuant to an escheat proceeding. 

Voting qualifications for Alaska are prescribed 
by Public 766, which provides that all citizens of 
the United States 21 years of age who have been 
actual and bona fide residents during the year 
immediately preceding the election, and who have 
resided continuously for 30 days in the precinct, 
and who are able to read and write the English 
language, shall be qualified to vote. The reading 
qualification is to be the reading of not less than 
ten lines in the Constitution of the United States, 
and the writing test is to be the writing at dicta- 
tion of not less than ten consecutive words from 
the Constitution. The requirement of reading and 
writing is not to apply to a person incapacitated 
by physical disability, nor to any citizen who le- 
gally voted in the general election of November 
4, 1924. A criminal penalty is provided for viola- 
tion of the Act. 

The Secretaries of Interior, Agriculture, and 
Commerce are authorized by Public 599, each to 
designate for his own Department a commissioner 
for Alaska. Each Secretary is to delegate to his 
own commissioner, general charge of all matters 
in Alaska under the jurisdiction of the Department 
to the extent the Secretary may deem proper, and 











each Secretary is authorized to consolidate unde. 
the supervision and control of his commissioner 
all employees of his Department in Alaska. 

The Secretary of the Interior is directed t 
examine into the feasibility and propriety of con 
solidating) into a single force the police and law 
enforcement agencies of the Federal Government in 
Alaska, and to report to Congress. 

Public 797 contains a number of amendment 
to the Organic Act of Porto Rico of 1917 witl 
respect to the public debt, citizenship, audit of ac 
counts of the local government, compensation 
members and sessions of the legislature, organiza 
tion and powers of the public service commission 
and jurisdiction of the Federal district court. 

Under section 3 of the Organic Act of 1917 
the public indebtedness of Porto Rico or of any 
subdivision or municipality was authorized on) 
up to 10 percent off the aggregate tax valuation 
of its property. The recent amendment to sec 
tion 3 retains the 10 percent authorization for Port: 
Rico generally and for the municipalities of San 
Juan and Ponce but restricts the public indebt 
edness in any other subdivision or municipality t 
5 per cent of the aggregate tax valuation of its 
property. 

The new section 5a added by Public 797 to th 
Organic Act provides that citizens of the United 
States residing in Porto Rico for one year shall be 
citizens of Porto Rico. It also extends until March 
4, 1928, the time within which persons born in 
Porto Rico of alien parents may make a declara- 
tion of allegiance to the United States, and permits 
persons who retained the political status of citi- 
zens of Porto Rico (under the provisions of sec- 
tion 5 of the Organic Act) to become citizens of 
the United States by naturalization until March 4, 
1928. 

Section 33 is amended to provide for annual 
instead of biennial sessions of the Porto Rican leg- 
islature. The regular sessions are to begin on thé 
second Monday in February of each year and to 
close not later than April 15th while the. special 
sessions of the legislature or of the Senate, which: 
the Governor may call, are limited to 14 calendar 
days. 

An amendment to section 38 pr 
public service commission, to consist of a public 
service commissioner and two associated commis- 
sioners appointed by the Governor with the advice 
and consent of the Senate. Formerly the public 
service commission consisted of the heads of the 
executive departments, the auditor, and two elected 
commissioners. The new commission has power 
to enforce laws relating to all public carriers 
whereas the old commission was limited to enfor« 
ing laws relating to public carriers by rail. Other 
provisions of the amendment change the terms and 
compensation of the members of the commissio! 

The final amendment contained in Public 797 
adds to section 48 of the Organic Act a new para- 
graph which provides that “no suit for the pur- 
poses of restraining the assessment or collection of 
any tax imposed by the laws of Porto Rico shall 
be maintained in the District Court of the Unite 
States for Porto Rico.” The language of this pr 
vision is modelled on Revised Statutes §3224, pri 
hibiting injunctions in courts of the United States 
to restrain the assessment and collection of Federal 
taxes. 
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JUDGE STORY’S POSITION ON THE SO-CALLED 
GENERAL WELFARE CLAUSE—II 
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VI adopted in the Convention, the care with which each 
F Tudge St nterpretation of this clause be ad- grant was discussed and adopted, constituting the 
| mitted, nam that these words are merely limita- imitations on the powers of Congress, show con- 
ns on the taxing power of Congress, the real clusively that no one power, which could submerge all 
ficulty is st t unsolved, for he assumes, once it other powers, was ever intended by the framers of the 
sranted that they are merely words of limitation on Constitution. 
taxing power, that Congress is clothed with the A close examination of this first clause and the 
ver of d ng what is the common defense and__ relation of the words “to provide for the common de- 
neral welfa: But this is mere assumption. If no fense and general welfare of the United States” to the 
inition or de ption of these words is found in the whole sentence will result in clarifying the situation 
( nstitution if the Constitution failed to give Clearness often follows confusion in construing a 
eir me: might be some reason to adopt his sentence by changing the location of its paragraphs, 
iggestion ; t if there be a reasonable construction not the words, and will often bring out the real mean- 
the Constit n defining these words, why should ing of a sentence which seemed cloudy and uncertain 
it reasonable nstruction be set aside to give to Judge Story says in order properly to understand this 
Congress an unlimited control over the whole Govern-_ clause, the words “in order to” should be inserted be- 
ent, whicl e Story has so eloquently decried? fore the words “to pay the debts”, (Section 969) ; and 
Vhat is the common defense? What is the general as we are considering merely the phrase “the common 
4 elfare of tl nited States, Who is to determine defense and general welfare”, we will omit the words 
his common defense and general welfare? What “to pay the debts” in the changes suggested below of 
uthority, under the Constitution, has the power to say clause one of this section. By a change of the colloca- 
hat objects come within these two terms? If taxa- tion of the paragraphs, without the change of words or 
can be egitimately to meet the demands of punctuation, clause 1 of section 8 above would read: 
ese two exte! e terms where shall taxation end? “The Congress (in order to) provide for the common de- 
hat are its te If the uviects to which taxation femse and general welfare of the United States shall have 
“or : : . power to lay and collect taxes, duties, imposts, and excises; 
be applied unlimited, then the union ot! the but all duties, imposts, and excises shall be uniform through- 
wer of taxation with the power of determining the out the United States.” 
jects to whi t may be applied constitute the most Under this arrangement, the first, second, third, 
remendous engine of oppression of a free people every fourth, and so on down through the eighteen clauses 
nceived of the ingenuity of man. Yet, Judge would read as follows: 
ry assun that Congress has the power to de- “The Congress . . . (in order to) provide for the com- 
rmine what the common defense and what is the mon defense and general welfare of the United States shall 
neral welfar f the United States. and that when have power to borrow money on the credit of the United 
yngress has determined that a certain object is for ee, third clause: 
: ‘ mater “ay m defense or the general welfare, It may “The Congress . . . (in order to) provide for the com- 
propriate tl tax money which it is authorized to mon defense and general welfare of the United States shall 
for that purpose. This unites in Congress two have power to regulate commerce with foreign nations, etc.” 
reat powers, dangerous because unlimited, the one to The fourth clause: 
, lect the objects of its favor, and the other the power “The Congress . . . (in order to) provide for the com- 
appropriate monev from the treasury for such ob- mon defense and general welfare of the United States shall 
an : ’ : “ee have power to establish a uniform rule of naturalization, etc. 
ects Phe unlimited power to tax and the unlimited And so on through all of the eighteen clauses 
/ 7 their benefactions, are, by —- This form of the sentence, which involves no change 
ry; re = a ews and yet Judge Story in the paragraphs or words or punctuation of these 
Section 207) alfirms that this “Government was im- cjauses as adopted by the Convention on.the 4th of 
nded to be a government of limited powers only. The September, and which is now in the Constitution of the 
let from this 1 gical impasse, into which the learned [yhited States, shows conclusively that the object of 
Vee Sve eee the simple examina- the framers of this clause was to provide for the com- 
m of Article I, section 8, clause 1, and the seventeen . ron defense and general welfare of the United States 
| icceeding ses, constituting the whole sentence. 1. giving Congress the powers granted in the eighteen 
te he manner in which this Article was considered and ’ 


enumerated powers. 
*Second and cor ng installment of address delivered before the Four men of great eminence have shown that the 
rgia Bar Association at its annual meeting held at Tybee Island on eighteen specific nts of power in this sentence con- 


ime 8, 8 and 4 
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stituting the whole of section 8 constituted the general 
welfare which the Federal Convention had determined 
to be necessary for the Government of the United 
States, and no more. 

Judge Cooley in his “Constitutional Limitations’ 
page 11, says: 

“The general purpose of the Constitution of the United 
States is declared by its founders (in the preamble of the 
Constitution) to be, ‘to form a more perfect union, establish 
justice, insure domestic tranquility, provide for the common 
defense, promote the general welfare, and secure the blessings 
of liberty to ourselves and to our posterity’. To accomplish 
these purposes, the Congress is empowered by the 8th section 
of article one:— 


“(1). To lay and collect taxes, et 
“(2). To borrow money, etc. 
“(3). To regulate commerce”, etc., etc 


enumerating the 17 specific grants of power in this 
section. (See also the same author, “Cooleys Consti- 
tutional Limitations’, pages 11 and 106). Here Judge 
Cooley first quotes the preamble of the Constitution, 
which declares that one of the objects for the forma- 
tion of the Government is to provide for the common 
defense and general welfare, and adds the significant 
words that the Constitution has provided a means for 
accomplishing that by the Federal Government, and 
that is by laying taxes, borrowing money, regulating 
commerce, and adopting the 17 specific grants as that 
“common defense” and that “general welfare” which 
the Convention concluded was sufficient for the pur- 
pose. 

James Wilson, a member of the Federal Conven- 
tion, afterwards on the Supreme Court of the United 
States, has indorsed this view most strongly, ( Wilson's 
Works, Andrews, Vol. II, pp. 56-59) : 

“Once more, at this time: The National Government was 
intended to ‘promote the general welfare.’ For this reason 
Congress has power to regulate commerce with the Indians 
and with foreign nations and to promote the progress of 
science and of useful arts by securing for a time to authors 
and inventors an exclusive right to their compositions and 
discoveries. 

“An exclusive property in places fit for forts, magazines, 
arsenals, dock yards, and other needful buildings, and an ex- 
clusive legislation over these places, and also for a convenient 
distance, over such district as may become the seats of the 
National Government—such exclusive property and such ex- 
clusive legislation will be of great public utility, perhaps of 
evident public necessity. They are therefore vested in Con- 
gress by the Constitution of the United States. 

“For the exercise of the foreign powers and for the ac- 
complishment of the foregoing purpose, a revenue is un- 
questionably indispensable. That Congress may be enabled to 
exercise and accomplish them, it has power to lay and collect 
taxes, duties, imposts, and excises. 

“The powers of Congress are, indeed, enumerated; but it 
was intended that those powers thus enumerated should be 
effectual and not nugatory. In conformity to this consistent 
mode of thinking and acting Congress has power to make all 
laws which shall be necessary and proper for carrying into 
execution every power vested by the Constitution in the Gov- 
ernment of the United States or in any of its officers or de- 
partments.” 

The learned Judge gives no hint in this statement 
that the “general welfare” was anything more than a 
description of those powers which were subsequently 
enumerated in the Constitution. There is not an inti- 
mation in his statement that Congress has any other 
power than those which are enumerated, and that the 
words “to provide for the general welfare’ are merely 
a general description of that welfare, which is to be 
accomplished by carrying out certain enumerated 
powers. 

Hon. Benjamin J. Sage of New Orleans some 
years ago published a remarkable book entitled “The 
Republic of Republics”. It is a wonderful repository 
of most interesting criticism and commentaries on the 
Constitution. In discussing this question he affirms 










what has already been stated, that often times the 
meaning of a sentence may be clarified by changing the 
collocation of the clause without the change of the 
words or punctuation, and adopting. this method he 
arrives at the same result which Judge Cooley and 
Judge Wilson have arrived at, and he says that this 
section, with those changes, would read as follows 


“Sect. 8. The Congress, (in order to) pay the debts 
and provide for the common defense and general welfare of 
the United States, shall have power— 

“To lay and collect taxes, duties, imposts and excises 

“To borrow money ; 

“To regulate commerce”; etc 
and so on, continuing through the seventeen grants of 
power. 

Mr. Otis of Massachusetts in the Fifth Congress 
(See Annals of Congress, 1797-99, Vol. 8, page 1986) 
indorses the same view in the following language: 

“Mr. O. agreed that the construction was just which the 
gentleman put upon the first article of the eighth section of 
the Constitution, and that to provide for the common defence 
and general welfare was the end of the powers recited in the 


first part of that section, and that the powers were merely 
the means. But this is equally the end of all the other powers 
given to Congress by all the articles of this section, so that 
these words might, with propriety, be understood as if they 
were added to every clause in it, and thus, from the whole 
section, it appears clear that Congress has a right to make war 
for the common defence and general welfare, and of course to 
do everything which is necessary to prepare for such a state.” 
In Conclusion 

The interested investigator into the meaning of 
this phrase, injected between the first specific grant of 
power to Congress and a limitation upon that grant. 
(which of itself is conclusive against any grant of a 
substantive power, as claimed by the Hamiltonians) 
cannot fail to inquire why these words were incorpor- 
ated into this first clause on the 4th of September 1787, 
only eleven days before the Constitution was adopted, 
after the Convention on the 6th of August had adopted 
the Pinckney plan on this subject without these words. 
And especially is this inquiry most pertinent in ref- 
erence to the words “to pay the debts’. for without 
these words we have shown that the power of Congress 
to pay the future debts of the Government of the 
United States was already secured in the coefficient 
clause, and the old debts of the Government were 
secured in a subsequent clause of the Constitution 
The answer is to be found in a fact which was thor 
oughly demonstrated in the discussions in the Conven- 
tion, showing an intense and determined feeling on the 
part of its members that there shouid be no doubt as to 
the integrity of the new government, in its obligations 
to its creditors. Repudiation was rampant throughout 
the country ; States were passing laws to repudiate their 
debts to foreign creditors, and this feeling and spirit 
pervaded the whole country ; and a number of proposi- 
tions had been offered and passed during the pre ceed 
ings of the Convention emphasizing the duty of the 
payment of the debts of the United States; and the 
founders of this great Republic were determined that 
the integrity of the new Government should never be 
questioned and that this should be made clear in the 
Organic Act. In response to this feeling these words 
“to pay the debts” were determined upon, and they 
were inserted, naturally and suitably, after the power 
“to lay and collect taxes.” But when that was done, 
see the effect of it.: The clause then would read 


“The Congress shall have power to lay and collect taxes 
duties, imposts, and excises, to pay the debts; but all duties, im 
posts, and excises shall be uniform throughout the United 
States.” 

Such a provision might have been construed as 


giving Congress the power to lay and collect taxes to 
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these words, Congress may make appropriations for any 
object which in their judgment they may believe to be 
for the common defense or general welfare of the 
people of the United States, i. e., that Congress can 
appropriate money to an institution that it is denied the 
power to create. The question, therefore, is brought 
sharply to this issue: Did the men constituting this 
committee intend, by the insertion of these words, to 
destroy the Pinckney plan containing only specific 
grants of power to Congress, which nad been passed 
unanimously by the Convention without a single nega- 
tive vote on the 6th of August previously? An ex- 
amination of this committee will show that the majority 
of them could never have agreed to any such proposi- 
tion. The known sentiments of at least seven of them, 
and probably nine, show conclusively that their inser- 
tion of these words was never considered by them as 
authorizing the construction put upon them by the 
Hamiltonians, or by the learned Judge Story. Among 
this number, Mr. Madison stands out preeminently as 
having shown and demonstrated beyond question that 
these words did not have, and could not have, such 
meaning. The evidence of their positions may be 
gathered from several sources. 

Mr. Abraham Baldwin, a member of this com 
mittee, on June 17, 1798, as a Member of Congress, 
uses this language: 

“That part of the first article of the eighth section, which 
declares, ‘Congress shall have power to provide for the com- 
mon defense and general welfare of the United States’ had 
never been considered as a source of legislative power as it is 
only a member introduced to limit the other parts of the sen 
tence, and not of itself a substantive power, as will be seen 
by recurring to the words of the first sentence of the eighth 
section.” 

On the 16th of July, in the Convention, Mr. Pierce 
Butler, also a member of this committee, and Mr. Gor- 
ham of Massachusetts and Mr. Rutledge of South 
Carolina were participants in a debate in the Conven- 
tion which showed Mr. Butler was favorable to specific 
grants of power to Congress, and was objecting to 
general and indefinite grants that were suggested. But 
there was one gentleman on the committee, Mr 
Gouverneur Morris of Pennsylvania, who knew that 
these words as reported by the committee were the 
death knell to the proposition of Mr. Hamilton, as 
may be seen from the following incident. 

Albert Gallatin of Pennsylvania had been a mem- 
ber of the Federal Convention; he was one of the most 
distinguished men of his day. On the 16th of June, 
1798, as a Member of Congress, he made a speech on 
this clause, in which he said: 

“He (Gallatin) was well informed that these words had 
originally been inserted in the Constitution as a limitation to 
the power of laying taxes. After the limitation had been 
agreed to, and the Constitution was completed. a member of 
the Convention, (he was one of the members who represented 
the State of Pennsylvania) being one of a committee of 
revisal and arrangement, attempted to throw these words into 
a distinct paragraph, so as to create not a limitation, but a 
distinct power. The trick, however. was discovered by a mem- 
ber from Connecticut, now deceased, and the words restored as 
they now stand. So that Mr. Gallatin said, whether he re- 
ferred to the Constitution itself, to the most able defenders 
of it, or to the State Conventions, the only rational construc- 
tion which could be given to that clause was. that it was a 
limitation, and not an extension of powers.” (U.S. Annals of 
Congress, Fifth Congress, 1797-99, Vol. 8, page 1796.) 

For confirmation of the above see “The Framing 
of the Constitution”, Max Farrand. page 182. 

It is of interest to note that Abraham Baldwin. a 
member of this committee, was a member of the Fed- 
eral Convention and a Member of the same Congress 
(the Fifth) that Gallatin was, and engaged with him 
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in this debate, and he doubtlessly heard Gallatin’s state- 
ment, and there was no denial of it from him. 

Who was the member from Pennsylvania in the 
Convention who attempted this “trick”? It is easy to 
ascertain who he was. In being designated as one of 
a committee of revisal and arrangement in the Conven- 
tion we find that the member from Pennsylvania on 
that committee was Gouverneur Morris, who, it is seen, 
is also a member of this committee of eleven that 
brought in this report. And who was the member 
from Connecticut that discovered the “trick”? By the 
process of elimination this is easily discovered because 
Mr. Gallatin said “he is now dead”. The words were 
spoken in 1798. Johnson, Ellsworth and Roger Sher- 
man were the members of the Convention from Con- 
necticut. Johnson and Ellsworth died after 1800, and 
Roger Sherman died in 1793; and Roger Sherman, 
who detected this “trick”, was a member of this com- 
mittee of eleven that brought in this report, and, hav- 
ing prevented Morris from making the change by 
throwing these words into a distinct paragraph, it 
showed first that Sherman was opposed to the un- 
limited power attempted to be given to these words by 
Morris’ “trick’’, and (second), that Morris was trying 
to make the change to carry out Hamilton’s idea, be- 
cause the clause as adopted September 4th was fatal 
to Hamilton’s desire for unlimited powers. 

This “trick” described by Mr. Gallatin as at- 
tempted by Gouverneur Morris arose out of the fact 
that on the 8th of September the Convention appointed 
a committee “of five to revise the style and arrange 
the articles agreed to by the House”. The committee 
was composed of Samuel Johnson, Hamilton, Gouver- 
neur Morris, Madison and King, and on the 12th of 
September that committee made its report and Article 
1, section 8, appears as follows: 

“Sect. 8. The Congress may, by joint ballot, appoint a 
treasurer. They shall have power to lay and collect taxes, 
duties, imposts, and excises ; 

“To pay the debts and provide for the common defense 
and general welfare of the United States; 

“To borrow money on the credit of the United States; 

“To regulate commerce with foreign nations, among the 
several states, and with the Indian tribes;” etc., etc. (Journal 
of Federal Convention—Boston—1819. ) 

Had the Constitution been ratified in that form, 
there would be considerable ground for asserting that 
it contained the Hamiltonian idea of unlimited power. 

Another evidence of the views of this committee 
is to be gathered by the statement made by Luther 
Martin, one of the greatest figures in the Convention, 
who, on his return home, addressed the Maryland 
Legislature, giving an account of the Convention. In 
it he said there were three parties in the Convention; 
first, the Hamiltonians, who desired to annihilate the 
States and establish a government of a monarchical 
nature ; secondly, those who were opposed to the aboli- 
tion of the States and the adoption of a monarchical 
government, but who wished for greater powers for 
the great States in the Union; and third, “was what I 
consider truly federal and republican; this party was 
nearly equal in number with the other two and was 
composed of the delegations from Connecticut, New 
York, New Jersey, Delaware, and in part from Mary- 
land; also of some individuals from other representa- 
tions”. 

On this committee of eleven were Mr. Sherman 
from Connecticut, Mr. Brearly from New Jersey, Mr. 
Dickinson from Delaware, and Mr. Carroll from Mary- 
land. pis 
Prof. Beard, in his book “Economic Origins of 











Jeffersonian Democracy”, page 35, says of Abraham 
Baldwin: 

“Baldwin was in the opposition from the beginning and 
remained a consistent Republican until his death.” 

Mr. Jefferson said of John Dickinson of Delaware 
that he was “an orthodox advocate of the true prin- 
ciples of our new government. (Jefferson’s Works 
(Washington ed.) Vol. V, page 249). 

In “The Framing of the Constitution” by Max 
Farrand, page 81, he mentions a number of the mem- 
bers of the Convention who advocated a strong na- 
tional government and those who were opposed to such, 
among the latter, he names Sherman, Brearly, Dickin- 
son and Butler. 

The position of Hugh Williamson of North Caro- 
lina, a member of the committee of eleven might well 
be determined alone by the position of North Carolina 
in refusing to ratify the Constitution for two years 
because of the need of amendments. As a member 
of the second North Carolina convention called to 
ratify the Constitution his position is more clearly seen 
by a motion made by him to ratify the Constitution 
as concluded at Philadelphia September 17, 1787. As 
the Constitution contained, when passed, the exact form 
of this section and clause recommended by the com- 
mittee of eleven on the 4th of September, the conclus- 
sion is final that he favored that form. (See “North 
Carolina States Records,” Vol. 22, page 41, Raleigh, 
1907). 

Thus we find in our conclusion that there is no 
general welfare clause in the Constitution; that the 
power of Congress to legislate for every object which 
in their opinion might be for the benefit of the people, 
pressed by Mr. Hamilton in the Convention, was six 
times, directly or indirectly, rejected by that body; 
and, in spite of that, his followers have sought to con- 
strue these words as meaning what the authors of the 
Constitution had six times successively rejected ; while 
Judge Story’s construction lands us in the same morass, 
a government of unlimited power, though he reaches it 
by a different road. 

These facts show that a large majority of the Com- 
mittee of Eleven that reported these words to be in- 
corporated into the first clause of §8 Art. I were 
strongly opposed to the views of Mr. Hamilton and 
those of Judge Story that lead to the same end, tho’ 
by different routes, a government of unlimited pow- 
ers!! 

In support of our views, we present a long 
catalog of distinguished statesmen, judges and authors, 
who sustain our position: 

Primus inter pares, Chief Justice Marshall in Mc- 
Culloch v. Maryland, 4th Wheat. 316. 

Gibbons v. Ogden, 9th Wheat. 1. 

Virginia Constitutional Convention, 1829-30, on 
the militia. ’ 

Judge Brewer in Kansas v. Colorado, 206 U. S 
89, and Fairbanks v. United States, 181 U. S. 

Judge Miller in Loan Association v. Topeka, 
Wallace 655. 

Judge Miller on the Constitution, page 229, note 2 

Mr. Madison, Resolutions of 1798 

Mr. Madison’s Message May 4, 1822 

Federalist No. 41. 

Veto Message March 3, 1817. 

Letter of Madison to Andrew Stevenson. 

Supplement to letter to Andrew Stevenson. ( Writ- 
ings of James Madison by Gaillard Hunt, Vol. IX, 
page 424). 

Cooley on Taxation, 2nd edition, page 110 
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Hare, American Constitutional Law, Vol. 1, page 
242-243. 

William A. Duer, Constitutional Jurisprudence, 
2nd edition, page 211. 

Grover Cleveland, veto message to the House of 
Representatives making appropriations for drought- 
stricken counties in the Southwest. 

B. J. Sage in “Republic of Republics”. 

Calvin Coolidge, addresses of, Budget meeting 
January 21, 1924, and Annual Message December 8. 
1925 

Tucker on the Constitution, Vol. I, 
478-480 

\nd who upholds the opposite view? Judge Story 
Where lies the weight of authority ? 
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10:40 Legal Education and Admissions to the Bar 
Silas H. Strawn, Chicago, III. 
11:00 Patent, Trade-Mark and Copyright Law. Ed 
ward S. Rogers, Chicago, III. 
11:15 Mineral Law. John C. Townes, Houston, 
Texas. 
11:30 Uniform State Laws. George B. Young, 
Montpelier, Vt. 
11:45 Public Utility Law. Carl D. Jackson, New 
York City. 
12:00 Conference of Bar Association Delegates. Na 
than William MacChesney, Chicago, III 
Commuttees 
12:15 Publicity. Walter H. Eckert, Chicago, III. 
12:30 Membership. Charles W. Walton, Albany. 
N. Y. 
12:45 Memorials. William P. MacCracken, Jr., Chi 
cago, Il. 
1:00 Adjournment. 
Thursday, September 1, at 2:00 P. M. 
FirtH Session 
Ball-Room, Statler Hotel 
Committee Reports 
P.M 
2:00 American Citizenship. F. Dumont Smith, 
Hutchinson, Kans. 
2:15 International Law. James Brown Scott, Wash 
ington, D. C. 
2:25 Removal of Government Liens on Real Estate 
John T. Richards, Chicago, III. 
2:30 Jurisprudence and Law Reform. Henry W 
Taft, New York City. 
2:45 Federal Taxation. Hugh Satterlee, New York 
City. 
3:00 Salaries of Federal Judges. A. B. Andrews, 
Raleigh, N. C. 
3:10 Admiralty and Maritime Law. Fitz-Henry 
Smith, Jr., Boston, Mass. 
3:15 Commerce. Province M. Pogue, Cincinnati, 
Ohio. 
3:30 Commercial Law and Bankruptcy. W. H. H 
Piatt, Kansas City, Mo. 
3:45 Use of the Word “Attorney.” J. Harry Cov 
ington, Washington, D. C. 
4:00 Professional Ethics and Grievances. Thomas 
Francis Howe, Chicago, III. 
4:15 Supplements to Canons of Professional Ethics 


Charles A. Boston, New York 










































































Thursday, September 1, at 8:30 P. M. 
SrxTH SESSION 
Buffalo Consistory A. A. S. R. 


Address by The Right Honorable Lord Hewart, 


Baron of Bury, Lord Chief Justice of England. 
Friday, September 2, at 10:00 A. M. 
SEVENTH SESSION 
Ball-Room, Statler Hotel 
Committee Reports 

A. M. 
10:00 Publications. Alfred C. Intemann, New York 
City. 
10:20 Uniform Judicial Procedure. Thomas W. 
Shelton, Norfolk, Va. 
10:30 Insurance Law. William Brosmith, Hartford, 
Conn. 
10:50 Incorporation of The American Bar Associa- 
tion. John B. Corliss, Detroit, Mich. 
11:00 Legal Aid. Reginald Heber Smith, Boston, 
Mass. 
11:20 Air Law. Chester W. Cuthell, New York 
City. 
11:30 Change of Date of Presidential Inauguration 
Levi Cooke, Washington, D. C. 
11:40 Noteworthy Changes in Statute Law. Joseph 
P. Chamberlain, New York City. 
12:00 Nomination and Election of Officers. 
Miscellaneous Business. 
Adjournment sine die. 
Friday, September 2, at 2:00 P. M. 

Sightseeing trip around Buffalo and nearby points 

of interest. 
Friday, September 2, at 7:00 P. M. 

Annual Dinner of members of the Association, 
ladies and guests—Elmwood Music Hall, Elmwood 
Avenue and Virginia Street. 

Saturday, September 3 

All day motor tour to Niagara Falls as guests of 

the Bar Association of Erie County. 


Programs of Sections and Allied 
Organizations 
Comparative Law Bureau 
Tuesday, August 30, Room A, Messanine Floor, 
Statler Hotel 
1:00 P. M. Meeting of Council. 
2:00 P. M. Meeting of Bureau. 

Address by Hon. John T. Vance, Chief of the 
Law Division of the Library of Congress, “The Parti- 
das in Mexican and American Law.” 

Conference of Bar Association Delegates 

Twelfth Annual Meeting 
Chinese Room, Statler Hotel 
Tuesday, August 30, 1027—Morning Session, 
10:00 A. M. 

Opening Address, The Leadership of the Ameri- 
can Bar—Its Waning Influence and Suggested Causes 
and Remedies. Nathan William MacChesney, Ch’man. 

Reports of committees : 

Rule Making Power. Josiah Marvel. 

Judicial Councils. Frank W. Grinnell. 

Judicial Selection. Irvin V. Barth, Chairman. 

Appointment of Nominating Committee. 

Afternoon Session, 2:00 P. M. 

Requirements for Admission. Walter F. Dodd, 
Chairman. 

State Bar Organization. Clarence N. Goodwin, 
Chairman. 
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Co-operation Between the Press and the Bar. An 
drew R. Sherriff, Chairman. 

Reports by Delegates on Bar Association Accom 
plishments. 

Miscellaneous New Business. 


Report of Nominating Committee; Election of 


Officers. 

Note: Members of the Committee on Require 
ments for Admission to the Bar will meet at luncheo: 
at 12:30 P. M. in Parlor B, Mezzanine Floor, Statle 
Hotel, for discussion of the problem of discipline ot 
the Bar. 

Section of Criminal Law and Criminology 

Tuesday, August 30, Statler Hotel 
10:00 A. M., Room A, Mezzanine floor 

Reports and election of officers 

Opening address by Oscar Hallam, Chairman of 
the Section, “The Essentials — Minnesota’s Experi 
ment.” 

Address by Justin Miller, Secretary Criminal Law 
Section, “Activities of Bar Associations and Legisla 
tures in Connection with Criminal Law Reform.” 

2:00 P. M., Georgian Room, Mezzanine Floor 

Joint Session with Judicial Section 

Address by Hon. Josiah Marvel, Wilmington, Del 
“Rule-Making Power of the Courts.” 

Address by Herman M. Adler, M. D., Chicag: 
Ill., Criminologist of the State of Illinois, “Biological 
and Pathological Aspects of Behavior Disorders.” 

Address by Karl A. Menninger, M. D., Topeka 
Kan., Professor of Criminology, Washburne College 
““Medical-Legal Proposals of the American Psychiatric 
Association.” 

Address by William A. White, M. D., Washington, 
D. C., Director St. Elizabeth’s Hospital, “Need for 
Cooperation Between the Medical and Legal Profes 
sions in Dealing With Crime.” 

Addresses to be followed by discussion led 
Judge A. A. Bruce. 

8:00 P. M., Chinese Room, Mezzanine Floor 

Address by Hon. Caleb H. Baumes, of New Yor! 

Judicial Section 
Tuesday, August 30 
10:00 A. M., Room B, Mezzanine Floor 

Address by Hon. Edward R. Finch, Justice Apne! 
late Division Supreme Court of the State of Ne 
York. 

Election of Officers. 

2:00 P. M., Georgian Room, Messanine Floor 

Joint session with section of Criminal Law and 
Criminology. 

7:00 P. M., Room B, Mezzanine Floor 

Annual Dinner. 

Addresses by: Rt. Hon. Lord Hewart, Lord Chiet 
Justice of England; Hon. Carrington T. Marshal! 
Chief Justice Supreme Court of Ohio, “Respect for 
Law”; and Hon. Frederick E. Crane, New York Court 
of Appeals. 

Legal Education and Admissions to the Bar 
Thursday, September 1, Grill Room, Statler Hotel 
6:15 P. M. inner, followed by Business Session 
Section. 
Mineral Law 
Tuesday, August 30, Room E, Mezzanine Floor 
10:00 A. M. Reports and election of Officers. 
11:00 A. M. Address by Hon. Clarence E. Martin 
Martinsburg, W. Va., “Relative 
Rights and Duties of Subterranean 
Proprietors.” 
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Close-up of Crest of American Falls from Luna Island 


ess by Hon. Hubert Work, Secre- 
tary of the Interior, “Conservation 
f Onl.” 
ress by Hon. James A. Veasey, 
ulsa, Okla., General Counsel of 


he Carter Oil 


nt lecturer 


Company, non-resi- 
on law of oil and gas 
the University of Michigan, on 
atrol of the Business 


” 


' , 
Legisiative |o 


Producing Oil and Gas. 


National Association of Attorneys General 
international Association of Attorneys General 


la August 20 and 30, Room C, 


canine Floor 


\. M. and 2 P. M 


€ held at 10-00 


National Associatioa of Referees in Bankruptcy 


lay, August 29 and 30, Ball Room, 

ette Hotel 

gram see official program of Na- 
n Referees in Bankruptcy.) 


Monday 


tan 
sy 


oistration 


to order, Invocation, Introduction 
attending Conference, 
idress of Welcome and Response, 

President's Annual Address, and 

Report of Secretary-Treasurer 

with Addresses and 


Referees 


session 
Mu ic 


2:00 P 


6:30 P. 


9:30 P. 


9:00 A 


12:30 P. 


2:00 P. 


7:00 P. 


M. 


M 


M 


M 


M. 


M. 


M. 


Call to order, followed by three ad 
dresses and discussion. 

Group Dinner. 

Addresses and Music. 


Group Conferences. 
Tuesday 

Call to order, Reports of Committees 
followed by discussion. 

Luncheon Session with Addresses and 
Music. 

Call to Order, Announcements, Report 
of Committee on Resolutions, fol- 
lowed by discussion; “Question 
Box” and discussion; Nomination 
and Election of Officers 

Annual Dinner, Referees and 
Addresses and Music. 


Ladies, 


Section of Patent, Trade-Mark and Copyright Law 
Tuesday, August 30, Fillmore Room, Mezzanine Floor 


100 A 


N tO = 
ae Bae) 


88s 


M. 
M. 
M. 
M. 


Reports and Election of Officers 


Adjournment for Luncheon. 
Program to be announced. 
Dinner. 


Section of Public Utility Law 


Ninth Annual Meeting 


Monday and Tuesday, August 29 and 30, Georgian 


Room, Mezzanine Floor 


Monday, August 29, 2:30 P. M. 
Address: Carl D. Jackson, New York, Chairman. 
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Report of Secretary. 
Appointment of Committees. 

Address: John F. MacLane, Utah, Vice-Chairman, 
“Some Legal Phases of the Federal Water Power Act.” 

Address: Hylen H. Corey, Public Service Com- 
mission of Oregon, “Federal vs. State Regulation.” 

Address: William D. B. Ainey, Chairman, Public 
Service Commission, Pennsylvania. 

Tuesday, August 30, 10 A. M. 

Address: R. V. Fletcher, General Solicitor of the 
Illinois Central Railroad Co., on Railroad Valuation, 
with special reference to the O'Fallon decision. 

Address: Lewis E. Gettle, Chairman Railroad 
Commission of Wisconsin, “State Commission Regula- 
tion of Municipal Utilities in Its Practical Aspects.” 

Address: Henry G. Wells, of the Department of 
Public Utilities of Massachusetts. 

Suggestion of subjects for Tuesday evening dis- 
cussion. 

Tuesday, August 30, 8:00 P. M. 

Informal Dinner of Members, Georgian Room. 

General Round-Table Discussion (topics and 
names to be announced). 

Miscellaneous business. 
Adjournment. 


Special Announcements 


Annual Dinner 


The Annual Dinner of the Association for mem- 
bers and ladies will be given at the Elmwood Music 
Hall, Friday night, September 2, 1927, at seven o’clock. 

Hon. Charles S. Whitman, President of the Asso- 
ciation, will preside. 

A charge of $5.00 for dinner tickets will be made 
to members and their guests. 

Tickets for the Annual Dinner can be procured 
and arrangements made for table parties, at the Gen- 
eral Headquarters of the Association in the Iroquois 
Room, Mezzanine Floor, Statler Hotel, where repre- 
sentatives of the Dinner Committee will be in attend- 
ance each day from Monday morning, August 29 (two 
days before the annual meeting), until Friday after- 
noon, September 2. While tickets will be sold until 
Friday afternoon, no arrangements for table parties 
can be made after six o'clock Thursday night (the 
night before the dinner) for the dinner on Friday night, 
as printed seating lists, alphabetically arranged, of 
members in attendance at the dinner will be provided, 
showing the number of table assigned to each person 
and therefore the closing on Thursday night of ar- 
rangements for table parties is necessary in order to 
permit the preparation and printing of these seating 
lists. 

Cards will be issued with the compliments of the 
Bar Association of Erie County entitling the ladies 
accompanying members to receive dinner tickets. These 
cards can be secured by applying at the desk which the 
Bar Association of Erie County will maintain in Gen- 
eral Headquarters. 

Reception 

On Thursday afternoon, September 1, a Reception 
to the ladies accompanying members and guests will be 
held at the Twentieth Century Club. 

Children’s Party 

On Thursday afternoon, September 1, a party for 
the children accompanying members and guests will be 
given at the Buffalo Consistory A. A. S. R. under the 
auspices of the Bar Association of Erie County. 












City Motor Trip 

On Friday afternoon, September 2, a motor trip 
around Buffalo will be provided for members and those 
accompanying them by the Bar Association of Erie 
County. 

Motor Trip to Niagara Falls 

On Saturday, September 3, an all day motor trip 
to Niagara Falls, with luncheon, has been arranged for 
members and their families, as guests of the Erie 
County Bar Association. 
Luncheon for Secretaries of State Bar Associations 


There will be a complimentary luncheon for Sec- 
retaries of State Bar Associations on Tuesday, August 
30, at 1 P. M., at the Statler Hotel. William P. Mac- 
Cracken, Jr., Secretary of The American Bar Asso- 
ciation, is in charge of the details. (General Head 
quarters. ) 

Other Luncheons and Dinners 


The following groups will hold luncheons and din- 
ners at the Statler Hotel during the meeting: 

Chicago University Law School Luncheon, 1! 
P. M., Sept. 1, Room E, Mezzanine. 

Delta Theta Phi Law Fraternity Dinner, 6:30 
P. M., Sept. 1, Room B, Mezzanine. 

Harvard Law School Association Luncheon, | 
P. M., Sept. 1, Georgian Room. 

Iowa University Law School Alumni Luncheon, |! 
P. M., Sept. 1, Room A, Mezzanine. 

Michigan University Alumni Luncheon, | P. M. 
Sept. 1, Fillmore Room, Mezzanine. 

Northwestern University Law School Alumni 
Luncheon, 1 P. M., Sept. 1, Room C, Mezzanine. 

Phi Delta Phi Dinner, 6:30 P. M., Sept. 1, Stat- 
ler Hotel. 

Yale Law School Association Luncheon, 1 P. M 
Sept. 1, Room B, Mezzanine. 

Cornell Law School, Alumni Luncheon, 1 P. M 
Sept. 1, (place to be announced ) 

Phi Delta Delta Women’s Legal [Fraternity (In- 
ternational) Breakfast, Grill Room, Statler Hotel, 
8:30 A. M., Thursday, Sept. 1 

De Paul University Law School Alumni Luncheon, 
1 P. M., Sept. 1. 

Facilities for registration will be found at the Gen 
eral Headquarters, Iroquois Room, where complete in 
formation will also be available 


Dinner and Meeting of the Section on Legal 
Education 

One of the most important of the Section meet- 
ings this year will be that of the Section on Legal Edu- 
cation to be held on Thursday evening, September first 
in the Grill Room of the Statler Hotel. This meeting 
will immediately follow a dinner sponsored by the Sec- 
tion and open to all members of the Association and 
invited guests. At the conclusion of the dinner those 
assembled will resolve themselves into the official meet 
ing of the Section on Legal Education, admitting all 
others desiring to attend who may not have attended 
the dinner. 

The Council on Legal Education has felt that it 
must find some way of more fully discharging the 
duties that have been placed upon it by the Association 
looking forward to the elevation of standards of the 
profession through those who seek admission to the 
bar. At this meeting there will be discussed some pro- 
posed means for making the American Bar Associatiot 
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tive and for giving help to those 
comply with them. 

h will be $2.50 per plate, is to he 
6:15 o’clock. This will give ample 
f the Section immediately follow- 
permit attendance at the evening 
Association which, to avoid any 
for 8:30 o'clock 
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Phi Alpha Delta Headquarters 
Phi Alpha Delta Law Fraternity will maintain 


lquarters at the Statler Hotel during the entire 
; of the Convention. For full information write 
rge E. Fink, State Bank of Chicago, Chicago, IIli- 
or James P. Harrold, 105 West Monroe Street, 


ago, Illinois 
July 22, 1927 


Special Train Accommodations to Buffalo 
In connection with the trip to Buffalo for the an- 


il meeting, the Michigan Central Railroad from Chi- 


consented to add sections to its “North 
1 as the demand requires. 


his is a very high class all Pullman train, equipped 


has 


club car, observation car and standard sleeping 
s, compartment cars and dining car for breakfast. 
Schedule 
hicago ..9:00 PM (10:00 PM DST) 


Buffao (Terrace Station).. 8:56 AM (E.T.) 
Buffalo (Exchange Street Station)........ 


9:00 AM (E.T.) 


A section of this train for exclusive use of dele- 
gates will be operated, leaving Chicago, Michigan Ave- 
nue and Roosevelt Road Station, stopping at 53rd and 
63rd St. suburban stations, August 29th and 30th. 

Reduced fares for the occasion have been granted, 
and full information may be obtained from your local 
ticket agent. 

Pullman fares, Chicago to Buffalo, are—Lower, 
$5.63; upper, $4.50; drawing room, $21.00; compart- 
ment, $15.75. 

Early applications for Pullman accommodations on 
these trains should be made to Consolidated Ticket Of- 
fices, 161 W. Jackson Boulevard, Chicago, or address 
R. B. Holmes, Assistant General Passenger Agent, 
Michigan Central Railroad, Room 412, LaSalle Street 
Station, Chicago. 


WHERE THE JOURNAL IS ON SALE 

The American Bar Association Journal is on sale at the 
following places: 

New York, Brentano's, 1 W. 47th St. 

Chicago, Brentano’s, 218 So. Wabash Ave.; Post Office 
News Co., 31 West Monroe St. 

Denver, Colo.—Herrick Book & Stationery Co., 934 
Fifteenth St. 

Los Angeles, Calif—The Jones Book Store, 426-428 
W. 6th St. 

Detroit, Mich—John V. Sheehan & Co., 1550 Wood- 
ward Ave. 

Baltimore, Md.—The Norman, Remington Co., Charles 
St., at Mulberry. 





























With Result That the 


NE of the questions which greatly puzzle lay- 
O men, is why, after centuries of growth and ex- 

periment in the law, courts cannot render to 
litigants exact and complete justice. One of the great- 
est tasks which lawyers have to face is how to answer 
such a question to the satisfaction of a layman, and 
no instance has yet been found where after due ex- 
planation the layman has admitted that the lawyer’s 
answer was satisfactory. And when lawyers talk to- 
gether in the privacy of their homes and in the ante 
chambers of court rooms, where there is no necessity 
for presenting a united front in defense of the courts 
against the attacks of the laity, they generally agree 
that something is wrong, either in our principles of 
jurisprudence or in the manner in which those prin- 
ciples are applied ; that while it is important that sound 
rules of decision be established and followed and ‘that 
while judicial proceedings, to be effective, must follow 
established forms, it too often happens that the matter 
of doing justice between the parties to the litigation 
appears to be entirely overlooked in the working out by 
the court of a decision based on so-called legal and log- 
ical grounds. 

We all realize that the problem is not new and 
that it will be always with us. It is interesting, how- 
ever, to know that once upon a time, in an age when 
justice is ordinarily believed to have been applied with 
less technicality than now, it became necessary to attack 
this fetich of the “logical decision” and a man appeared 
who did attack it most effectively. 

During the late war we all learned to believe that 
the most unjust of all peoples were the Germans ; the 
most unjust of the Germans were the Prussians ; and 
by far the worst of the Prussians were the Hohen- 
zollerns. And yet this fetich smasher and this appar- 
ent lover of justice was none other than a Hohenzol- 
lern, Frederick, the great man of his line; the man 
who, some time before, when a provincial judge had 
complained to him that the judicial system as it then 
existed was antiquated, over technical and heedless of 
justice, and he had been told by his Chancellor that the 
man was a dreamer and that the judicial system was all 
right, commanded the two men to appear before him 
to debate the question and, when he decided that the 
complainant had won the debate, appointed him head of 
a commission to draw up a new code of laws which, 
for many years, was a model for all Europe. 

The reform of the law, as an abstract proposition, 
has in it little of interest to the ordinary man, but his 
interest is great when the discussion is of a concrete 
case. He should, therefore, be interested in this case 
where a tyrannical ruler was determined that a poor 
litigant should get justice, regardless of the determined 
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How Frau Arnold Carried Adverse Decision Over Heads of Court to Frederick the Great, 
Chancellor Was Dismissed, the Mill Restored, a Commis- 
sion of Inquiry Appointed, Judge Imprisoned and Justice Done 





stand of the courts in behalf of precedent, form and 
logic. 

The Arnolds were a family of small means, living 
at Pommerzig in the province of Neumark and owning 
and operating a grist mill, which had been handed down 
from one Arnold to another for many generations and 
which, during that period of time, had ground the 
grain for most of the countryside. The land on which 
the mill was built was leased by them from the family 
Von Schmettau, lords of that region, and, until the 
happenings herein related, the Arnolds had always paid 
their rent and were on good terms with their landlord 
The Arnold in question, on coming of age, married 
took over the mill from his father and settled dowr 
into what he thought would be a long, uneventful life 
in the traditional family occupation. Note well, how- 
ever, the fact that he married. That wedding was n 
inconsequential matter, for the bride of that occasion 
was destined to become one of the world’s most de- 
termined and persistent women litigants. 

All went well with young Arnold for several years 
when a calamity befell him. One Baron Von Gersdorf 
a man of considerable means, (the record is silent as 
to whether he was or was not a war profiteer) owning 
a property some distance up the brook from the site of 
the Arnold mill, decided to build a fish pond and for 
that purpose seized upon the brook for his supply of 
water with the result that the stream below was dry 
and Arnold had no water to turn his wheel. No water, 
no grist; no grist, no money for rent and Arnold be- 
came in arrears to his landlord. When he attempted 
to excuse his delinquency by explaining that his wate: 
had been stolen, the landlord, Von Schmettau, onl) 
replied that that was none of his affair and that if 
Arnold had been wronged he should sue the person 
responsible. The default continuing, Arnold was haled 
by Von Schmettau before his baronial or feudal court, 
having for judge one Schlechter, a learned advocate 
who apparently gave the case much thought and stud) 
Unfortunately no record was kept of the hearing in 
this court, so that we cannot now know just what the 
evidence showed as tothe effect upon the stream of 
the water taken to support the fish. One item of inter- 
est has, however, been preserved in history ; that during 
the trial Frau Arnold became obstreperous and had to 
be put in jail for two days, presumably for contempt 
of court, emerging a (temporarily) chastened woman 
About that time King Frederick chanced to be in the 
neighborhood and the Arnolds presented to him a peti- 
tion asking for a military commission to inquire into 
their difficulties, which petition Frederick declined t 
consider for the reason that the matter was then pend- 
ing before the court, awaiting a decision. Finally the 
\dvocate rendered his decision, holding against Arnold 
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very poin Von Schmettau or get out. 
ecute Vor if you want.” Pursuant to 
ggestion A lid sue Von Gersdorf and was 
sted in tha ereupon he appealed from both 
s to the ge of Judges at Neumark, who 
Scie tter nd affirmed both judg 
é vhich consumed five years’ 
Sale vas ordere satisfy the de- 
1ent rent and the mill was sold and bought in by a 
ger to the pl eding, who later sold to Von Gers- 
So Von Schmettau had his rent; Von Gersdorf 
( and wife were left to hunt a 
mill or a me upation. In other words, to use 
xpression curre ong the young people of today, 
\rnolds were gyped’ 
rhe persistent Frau, however, was determined to 
ustice and she drafted and sent to the King an- 
petition, telling the decisions rendered and the 
s now suftere Unfortunately, when this pe- 
arrived Fre was absent aud the petition 


ret 


erred by t binet to the Department of Jus- 


who sent for the record of the case, went over it, 
unced the judgment sound and recommended that 
petition be det Later in the same year Frau 
heard that the Grand Chancellor was in the 
ghborhood Shi ight him out and presented to 
1 similar petit which he promptly waste-bas- 
would appear that the Arnolds, so far as this 

e was concerne were now at the end of their rope. 
so, however a litigant as determined as this 
She cor led that they had one more re- 
Arnold | brother, a soldier in the regiment 

rince Leopol Brunswick, nephew of the King. 


1) 
if 
‘ 


t} 


interest « | be obtained, there might be a 

Che brother sought and was granted an inter- 
d Leopold became sufficiently interested to take 
- up making the mild 


wit the 


( hanc elior, 


a | 11 
ion that the matter be examined into by a neu- 
nmission vhich suggestion the Chancellor 
e characteristic reply that the Department of 
ould attend to its own affairs without inter- 
from the rmy Such tart reply was, of 
not alt wetner | leasi - to the pride of Leopold. 
on found occasion to spend a social week-end 


evidently passed the word to the 
for along came another petition 
promptly He ordered an 


e King ar 


acted 


gation to be de by a joint commission of two, 
y officer nted by the King and a judicial 
to be apt ted by the College of Judges at 
rk. These two made a most thorough investiga- 
were unable to agree, the officer recommending 
rsal of ecree against Arnold and the judge 
nding its affirmance. The court ignored the 
f the off promptly affirmed their pre- 
dgment 
the meat wever, the officer had sent his 
the Kk who, ignorant of the fate the 
id me e hands of the court, sent it to the 
ent ce with instructions to proceed 
recommendations. In view of the fact that 
t had als icted adversely to these recom- 
s and it uld not be a happy office to sc 
the King Department of Justice was con- 
with a re blem. Some diplomatic official 
it out, | so that the College of Judges 
the matter up and appointed a new commission 


a stud the facts and law of the case. This 
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commission, after many months, made their report that 
they found the former decision to be right in all but 
one respect; that it appeared that when the mill was 
sold for the rent it contained some corn belonging to 
Arnold, on which the landlord had no lien and which 
he had no right to sell. They therefore recommended 
that Arnold be paid the value of this corn (about thirty 
dollars ) Otherwise the judgment was ordered af 
firmed 

Frau Arnold, still full of fight and scorning this 
petty concession, addressed a new petition to the King, 
still complaining. Again he referred the petition to the 
Department of Justice, but this time with instructions 
equivalent to “For Heaven's sake, get something done 
This woman is bothering the life out of me; and, be- 
sides, she appears to have a substantial grievance.” To 
which message the Department was pleased to reply 
that the petition was unfounded; that the woman had 
now no ground for complaint ; that the matter had been 
reinvestigated and the only error had been discovered 
and rectiied ; that Arnold was now to get credit for his 
corn. Frederick, exasperated at what seemed to him 
an absurdly inadequate consideration of the Arnold 
troubles, determined to get some action and ordered that 
an immediate review of this latest decision be made by 
the Supreme Court at Berlin, requiring that they send 
for the records by special messenger. With this de- 
mand for a speedy decision pressing them the Supreme 
Court appointed one of their number to go over the 
record with the injunction that he must report his con- 
clusions to the court the next day. The learned Judge 
worked all that day and all night and brought into 
court the next morning the result of his investigation 
in the shape of two reports, one of six folios on the 
case of Von Schmettau vs. Arnold, and the other of 
two folios on the case of Arnold vs. Von Gersdorf, 
finding in each report that the judgment of the court 
below was correct. With a sigh of relief that no 
changes were necessary the court affirmed the prior 
judgments in every particular. 

(The curtain is now lowered to denote the passing 
of time and arises on the dramatic last act, “Time, the 
next morning.”’) 

The King, who had evidently been keeping careful 
track of the matter, asked for the decision. He was ill 
at the time, suffering from a bad attack of gout and a 
reading of the decision did not seem to lighten his 
malady. He ordered that the Chancellor and all the 
judges who had signed the decision should appear be- 
fore him immediately. When they were ushered into 
his presence they found him with his two feet propped 
up on a stool and one gouty hand in a muff but in the 
other hand he held their decision. His face was flushed 
and his eyes were blazing. He began by thundering 
questions at them and had a shorthand reporter present 
to take down the colloquy, which I shall not attempt to 
repeat here, except the conclusion of it, when the King 
abandoned his questions and went into a tirade. He 
seemed to be particularly incensed that the mandate 
of the court, affirming the judgment below, read, like 
all other writs, in the name of the King. 

“My name to such a thing! When was I found 
to oppress a poor man for love of a rich? To follow 
wiggeries and forms with solemn attention, careless 
what became of the internal fact? Act of 1566, allow- 
ing Gersdorf to make his pond? Like enough:— And 
Arnold's loss of water, that is not worth the ascertain- 
ing ; you know not yet what it was, some of you say it 
was nothing: care not whether it was anything. Could 
Arnold grind or not, as formerly? What is Act of 1566 
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or any or all acts, in comparison? Wretched mortals, 
had you wigs a fathom long and law-books on your 
back and Acts of 1566 by the hundredweight what 
could it help, if the right of a poor man were left by 
you trampled under foot? What is the meaning of 
your sitting there as judges? Dispensers of right in 
God’s name and mine? (Was it the descendant of this 
man who is said to have said “Me und Gott”?) I will 
make an example of you which shall be remembered.” 

The King thereupon dismissed the Chancellor from 
office peremptorily and ordered a Commission of In- 
quiry as to all the judges who had anything to do with 
the decision, lower court and Supreme Court, but with 
the condition that the sentence to be imposed should 
not be less than one year’s imprisonment in a fortress, 
dismissal from office and payment of compensation to 
the Arnolds for their losses sustained, plus the restora- 
tion to them of their mill. He also dictated the follow- 
ing protocol, which he ordered to be inserted in the 
newspapers. 

“The King’s desire always is and was that every- 
body, be he high or low, rich or poor, get prompt jus- 
tice; and that, without regard of person or rank, no 
subject of his fail at_any time of impartial right and 
protection from the Courts of Law. 

“Wherefore with respect to this most unjust sen- 
tence against the Miller Arnold of the Pommerzig 
Crabmill, pronounced in the Neumark, and confirmed 
here in Berlin, his Majesty will establish an emphatic 
example; to the end that all Courts of Justice, in all 
the King’s Provinces, may take warning thereby, and 
not commit the like glaring unjust acts. For, let them 
bear in Mind. That the least peasant, yea, what is still 
more, that even a beggar, is, no less than his Majesty, 
a human being, and one to whom due justice must be 
meted out. All men being equal before the law, if it 
is a prince complaining against a peasant or vice versa, 
the prince is the same as the peasant before the law; 
and, on such occasions, pure justice must have its 
course, without regard of person: Let the Law Courts, 
in all the Provinces, take this for their rule. And when- 
ever they do not carry out justice in a straight-forward 
manner, without any regard for person and rank, but 
put aside natural fairness—then they shall have to 
answer his Majesty for it. For a Court of Law doing 
injustice is more dangerous and pernicious than a band 
of thieves; against these one can protect oneself; but 
against rogues who make use of the cloak of justice to 


(Continued from page 434) 

making licenses and agreements with them which are not in 
themselves unlawful, but the right to make regulation in the 
public interest, under the police power of the states, or in the 
exertion of the authority of Congress over matters within its 
constitutional power, is controlled by general principles of law 
and the patent right confers no privilege to make contracts in 
themselves illegal, and certainly not to make those directly 
violative of valid statutes of the United States.” 

The problem of patent consolidation belongs 
strictly outside the scope of this article; but it has 
enough of a bearing on the subject to warrant a 


brief reference to it. 

The Supreme Court of The United States, in 
cases of United States v. Winslow,” and the 
United Shoe Machinery Co.," de- 


the 
United States v. 


71. 227 U. S. 202, 217. 
73. 247 U. S. 88, 46. 
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accomplish their evil passions, against such no man can 
guard himself. These are worse than the greatest 
knaves that the world contains, and deserve double 
punishment. 

“For the rest, be it also known to the various courts 
of Justice, that his Majesty has appointed a new Grand- 
Chancellor. Yet his Majesty will not the less look 
sharply with his own eyes after the law-proceedings in 
all the Provinces ; and he commands you urgently here- 
with: Firstly, to proceed to deal equally with all peo- 
ple seeking justice, be it prince or peasant; for, there, 
all must be alike. However, if his Majesty, at any time 
hereafter, come upon a fault committed in this regard, 
the guilty Courts can now imagine beforehand how they 
will be punished with rigour, President as well as 
Raths, who shall have delivered a judgment so wicked 
and openly opposed to justice. Which all Colleges of 
Justice in all his Majesty’s Provinces are particularly 
to take notice of. 

“Mem. By his Majesty’s special command, meas- 
ures are taken that this Protocol be inserted in all the 
Berlin Journals.” 

The action of King Frederick in the Arnold case 
is, of course, a horrible example of the imposition of 
the will of the executive upon the decisions of 


the courts. He should never have done it and 
its like should never be permitted again. But is it 


not possible that it was not altogether a blow to civiliza- 
tion? That judges and lawyers may have been brought 
to note, with a start, that what they were pledged to 
protect was the substance and not the form? And is it 
not possible that the rights of the humbler citizens of 
Prussia may be just a little more secure today than they 
might have been had Frederick been a less tyrannical 
king? 

For Arnold was not the only miller with whom 
Frederick came in contact. There was the Miller of 
Sans Souci. When Frederick built that beautiful pal- 
ace the only parcel of ground not to be obtained was 
that occupied by a mill, whose owner refused to sell. 
The King’s agent finally said to him in exasperation. 
“Not at any price? Could not the King take it from 
you for nothing if he chose?” To which the miller 
calmly replied: “Have we not the Supreme Court of 
Justice at Berlin?” 

Sans Souci was built without that plot of ground 
and during the many long years of Frederick’s resi- 
dence there the mill continued to grind, across from the 
palace walls. 


cided that a vertical combination of non-competing 
or supplemnetary patents did not violate the anti- 
trust laws, in the absence of acts evidencing an 
unlawful exercise of monopoly power. 

In conformity, is the rule later announced in the 
Steel case™ and the International Harvester case :" 

“The law, however, does not make the mere size of a 
corporation, however impressive, or the existence of unexert¢ 
power on its part, an offense, when unaccompanied by iow 
ful conduct in the exercise of its power.” 

Therefore, an integration into a large sized 
business unit is not violative of law, under the av- 
thority of the cases we have just reviewed. There 
is apparently no exact authority in the Supreme 
v. U. S. Steel cp. 251, U. S. 417, 451. 

a 


73. U. S. 
74. Uz v. International rvester Co. decided June 6, 1927 
71 L. ed. asa, 858. 
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the absence of any evidence establishing that they 
are devices to accomplish ends contrary to the 
principles announced by the courts in anti-trust 
cases. 
It has been stated, with reference to a policy 
of joint control of royalties :™ 
<. “If they pool their patents under an arrangement for a 
joint control of royalties to be charged on each patent, it might 
well be that the Courts would construe the plan as an extension 
of the patent privileges beyond the scope of the Government 
grant, and bordering upon restraint of trade. Even under 
such circumstances, however, it would probably require an 
unreasonable exertion of the right to assess royalties jointly 
in order to amount to an infraction of the anti-trust laws.” 
In the absence of any judicial authority deline- 
ating the proper boundaries of permissible activities, 
it is, perhaps, wiser policy to employ a sliding scale 
arrangement, whereby a nominal or small percent- 
age of the ultimate selling price is charged. In this 
way the feature of just compensation for the in- 
vention is preserved, and the serious problem of 
always bordering on the edge of illegality is averted. 
The use of arbitration, with an impartial board 
of arbitrators, to place a fair estimate upon the 
value of numerous patents, each of which is used 
in the manufacture of the finished product, has been 
approved in principle and has been found prac- 
ticable, in actual operation, in the aircraft industry. 
In the absence of such experience, the prob- 
lem might be deemed to be one of a difficult prac- 
tical or economic nature, which the evaluation of 
each one of a multitude of patents entails. It is a 
potent argument for the value of the arbitration 
feature that the co-operative spirit, which patent 
interchange engenders, has proved its practicability 
after trials. With respect to the legality of such 
a clause, it has been stated :"* 

“The provision requiring subscribers to submit claims for 
compensation in respect of patents subsequently acquired by 
them to a board of arbitrators, and to license each other under 
such patents at the rates of royalty fixed by that board might 
possibly be used to secure valuable inventions at unreasonable 
compensation. But it serves the purpose of keeping the pat- 
ents of each of the subscribers open to all, and that, doubtless, 
was the purpose for which it was adopted. /ts possible abuse, 
therefore, scarcely justifies its condemnation in the absence of 
such abuse.” (Italics ours.) 


Summary 


In the last analysis, the anti-trust laws will best 
serve the purposes for which they were enacted, if 
they can succeed in preserving for the public the 
benefits of the growth and progress of American 
business, and in reducing to a minimum their at- 
tendant abuses. 

These statutes are based upon the basic doc- 
trine of the desirability of the maintenance of ‘free 
and honest competition. The anti-trust laws nave 
not condemned the principle of co-operation as such. 
Indeed, wherever co-operation has effected econ- 
omy, advanced research or invention, improved the 
product, or fostered competition, it has received 
favorable recognition by the law. 

Trade associations as such have now been 
recognized by the Supreme Court as having a legiti- 
mate scope in their joint efforts for the ends just 
enumerated, as well as in their credit bureau func- 
tions, standardization of products, collection and 
dissemination of statistical knowledge, and other 


77 Trade Associations: Their Economic Significance and Legal 
Status, Note 36, supra, Page 144, note. 
78. Opinion of Attorney General 


War, note 32, supra, at page 170. 
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legitimate activities which interest the industry at 
large. All these have been encouraged by legal 
approval. 

Will the law accord the same measure of ap- 
proval to patent interchange? 

Viewing its underlying principle, we are led to 
the conclusion that it is nothing more than a scien- 
tific and intelligent co-operation of creative or in- 
ventive thought, much akin to a bureau for scien- 
tific research. In principle, it is a democratization 
of ownership or interest in an original or creative 
idea, or group of ideas, a clearing house for the 
advancement of inventions. Indirectly, it is a dedi- 
cation to society of the aggregate of such scientific 
data. 

Where the patent law would grant exclusive 
ownership in one, the patent pool extends it to 
many. That its tendency would be to improve or 
perfect the product can scarcely be doubted in 
theory. Experience has confirmed this view. 
Patent interchange tends likewise toward standard- 
ization of the product, reduced cost of production, 
elimination of the enormous waste of litigation and 


Keep Journal “As Is” 


Epitor, AMERICAN BAR ASSOCIATION JOURNAI 

Since your editorial in the July issue asks me the enclosed 
question I feel constrained to make this expression: 

I like fun, and I like funny folks, and I like some of the 
fun I see printed. But so much of what is funny to other 
folks is not funny to me, and so much of what is funny to 
me is not funny to other folks that in my opinion you will 
waste a great deal of printed space and most of your labors 
in the effort to satisfy your readers with funny stuff. Your 
magazine is a great magazine. I can think of no way to 
improve it. I think you would definitely injure it by regularly 
accepting contributions of a supposedly humorous vein. Let 
the boys who want it read the comic sheets and the stenogra- 
phers’ errors recited in Case and Comment. For my part | 
can go to a circus sometimes, and sometimes I can smile at 
myself, and sometimes I can laugh at my neighbors. 

Please keep your Journal “as is.” 

W. H. MrrcHe t. 
Florence, Ala., July 30 


Favors Humorous Department 


AMERICAN BAR ASSOCIATION JOURNAL: 

I notice your remarks anent, to be or not to be, with ref- 
erence to a humorous department for the AMERICAN Bar As- 
SOCIATION JOURNAL. Let me hope that you will by all means 
have this department. Let us have any good joke you can 
find whether periaining to matters of the law or not. You 
will find such a department of the Journal read ten times as 
much as any other. 


Epitor, 


W. C. Roncers. 


Nashville, Ark., July 28. 


He Wonders 


AMERICAN Bar ASSOCIATION JOURNAI 

I wonder whether “In re Humor” has met with any 
smiles? If any reader would say no, I suppose he would be 
privileged against further disclosing whether he lacked the 
coveted sense. Whether or no I am suggesting that a depart- 
ment of humor would be superfluous, I venture to hope that 
the Journal will never go “Off the Record” (cf. West Pub- 
lishing Co.’s Docket) 


Epitor, 


Ropert C. HILupAte 


New York, July 27 
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indeed yields, in short, the advantages to the public 
of a better commodity at a cheaper price. Again 
we are confronted with the dangers of abuse of 
concentrated power, either by joint price fixing, 
boycott against competitors, or other illegal re- 
straints, by the combined patentees. There is ample 
power in the government to cope with such prob- 
lems as they arise in a given case. The precedents 
of adjudging illegal the activities condemned in the 
Bathtub, the Addyston Pipe, and Hardwood cases, 
afford examples from the industrial history of the 
past. That patent co-operation is capable of abuse, 
is doubtless true, but this possibility is inherent in 
all joint effort. Where it is present, it can be detected 
and penalized in accordance to the provisions of the 
statutes. 

A plan which secures to the patentee a just 
compensation for his novel idea and bestows upon 
the public the benefits of progress serves a beneficial 
and commendable purpose. This underlying prin- 
ciple seems rather to be in harmony than in conflict 
with the anti-trust laws. 

New York City. 





Humorous Department Not Needed 
Epitor, AMERICAN Bar ASSOCIATION JOURNAI 

Your editorial “In re Humor” in the current Journal re 
called to my mind the article “Shylock vs. Antonio Reversed 
on Appeal” in the June Journal. I think it funny but 
the fellow lawyer who called my attention to it seemed t 
think it even more so. He laughed very heartily. I smik 
every time | think of it. 

Whenever anyone sends you an article as funny as that 
I would advise you to print it (not more than one in a num 
ber of the Journal) but I would discourage a department of 
humor so labelled. 

It is no more needed than a poet's cornet 
be superfluous 


very 


Either would 


FanNie A. BIVANS 


Decatur, Ill, July 25. 


“Is Marbury vs. Madison Obiter Dictum?” 


Eprtor, AMERICAN BAR ASSOCIATION JOURNAI 
an the article entitled “Is Marbury vs. Madison Obiter 
Dictum?” in the June number of the Journal, Mr. Henry H 


Wilson answers the question in the negative, and supports his 
answer with an ingenious but wholly fallacious argument. 

Mr. Wilson invokes the rule that, where a case can l« 
decided without passing on the constitutionality of a statute 
that course will usually be pursued. The rule is a familia: 
one, but is obviously inapplicable to the case of Marbury vs 
Madison, or to any case in which the constitutional questio: 
is involved in the or of the Court's jurisdiction. 

In Marbury Madison, as in all other cases, the first 
and fundamental onatins was whether or not the Court had 
jurisdiction of the case. Until this question was decided in the 
affirmative, the Court had no right to consider, much less t 
decide, any other question. This jurisdictional question nec- 
essarily involved the question of the constitutionality of th 
statute by which the jurisdiction in question was sought to be 
conferred. 

It was, therefore, the duty of the Court to pass on the 
constitutional question before considering either of the othe: 
two questions raised in the case. Having passed on the con 
stitutional question, and having determined that it had no jur 
isdiction of the case, it was the duty of the Court to dismiss 
it, without considering or deciding the other two questions 
In considering and deciding these questions, the Court ex 
ceeded its powers, and such decision is clearly obiter dictum 

It is still true, as Jefferson said, that the Court, in Ma: 
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3 N MATHEWS 
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ete [he patronage and making livings for political followers 
help keep up the unnecessary and enormously expensive sys 
tem we live under. Then 49 sets of income tax laws, 49 sets 

inheritance tax laws and 49 sets of corporation laws 

We suffer from not being a unified nation. France abol- 
ished her separate internal sovereignties. England abolished 
hers. We talk silly stuff about “states rights’—the right to 
make life harder and more expensive for business and indi- 
iduals 

“Uniform” State laws do not remedy the difficulty. The 
49 sovereignties and legislatures and sets of courts all remain; 
and the law as it finally exists is not uniform; and the prac 
titioner must still live under 49 sovereignties, each with its 
own laws 

The ideas recently 
scientists, or what not, 


prevalent that some body of experts, 
can meet, and in time write a code of 
laws and thus simplify the law, or that a law school can turn 
ut special experts to simplify the law, is, with all respect, 
utterly erroneous. Lawyers engaged in actual practice of the 
law in its various branches are far better qualified—not for 
such work, for that is not the kind of work needed—but 
for the proper amendment of evils in the laws as they from 
time to time appear. 

The real difficulty is the great number of 49 sovereignties, 
and the patronage and jobs provided by 49 sets of laws, whereas 
one national law would be better as to many objects, and be 
far more economical in saved time, taxes and expenses. Too 
much patronage to be overcome before law can really be sim- 
plified by making more objects for exclusively national legis- 
lation and fewer for 48 states to legislate on separately. 

Transportation and communication make Maine and Cali- 
fornia nearer together today than New York and Boston were 
when our Nation was formed. The division which exists 
between state rights and national rights, which might have 
been proper then, is nothing less than absurd now. The 
palliative of a Law Institute to restate the law will never meet 
the situation 

Harry Husparp 
Rye, N. Y., July 22 


“International Law: Its Acceptance and 
Enforcement in U. S.” 


Eprtor, AMERICAN BAR ASSOCIATION JOURNAI 
My attention has been called to an article by Mr. Charles 
Pergler, entitled “International Law: Its Acceptance and 


Enforcement in the U. S.”, which appeared in the Journal for 
last November, in which he calls in question a position taken 
by me in an article which appeared in the American Journal of 
International Law for April, 1925. Although it is somewhat 
late, perhaps, to resume the discussion of the problem at this 
time, I am sending you this rejoinder in the hope that, for the 
sake of accuracy and in the interest of getting at a sound con- 
clusion to the question at issue, you may find your way clear 
to use it in a forthcoming number of the Journal. 

Mr. Pergler, in the article in question, quotes Holdsworth’s 
“History of English Law” to the effect that “To what extent 
and in what manner its rules (the rules of international law) 
are recognized by the law of any given state is a question 
which depends on the municipal law of the particular state.’ 
He adds: “Within the state nothing can be recognized as law 
by the courts except that which is commanded by the state.” 
Now although Mr. Pergler qualifies this second statement some- 
what at a later point we may accept both his statement and 
that of Holdsworth as they stand if we know exactly what 
they mean. They do not mean, for example, that in order to 
be recognized as law in the United States, and enforced by its 
rules of international law must have received ex- 
Holdsworth is basing his rather 
cautious statement upon such British cases as Mortensen v 
Peters and West Rand Central Gold Mining Co. v. Rex where 
the general doctrine of Blackstone, to the effect that interna 
tional law is part of the common law, is given a restricted 
meaning and deprived of much of its effect. The Supreme 
Court of the United States, in cases cited by Mr. Pergler him- 
self, has held that the general body of rules of international 
law are part of our law, and this without any express recog- 
nition or command in the municipal law of the United States 
Our courts have never suggested that explicit enactment is 
necessary to this end 

What is more to the point in so far as Mr. Pergler’s 
position taken by myself is concerned—the 
case of conflict, international law, customary 
or conventional, is superior in authority in the jurisprudence 
of the United States—is his treatment of the arguments adduced 
and the exact conclusion reached by the present writer. Mr. 
Pergicr makes it appear that the writer holds that the position 
just stated is ruling case law in the United States, whereas in 


courts, the 
plicit enactment by Congress. 


criticism of the 
that, in 
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opposite was ruling case law in our courts 

nearly as clear or certain as it n ve, as Mr. Pergler him 
self has apparently discovered, but it may be allowed to stan 
for the time being. What the writer argued, and would cor 


sound 
tomary or 


maintain, is that according 
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international law 


principles of 
j conventional 
possessing the degree of author- 
ity ascribed to it, even though our courts have not, in the man 
accorded to it such authority) Mr. Pergler would hardly 
challenge our right | case law according t 


tinue to 
jurisprudence 
may and must be regarded a 


s 


to criticise ruling 


principle, I suppose. But he in no way meets the writer’s argu 
ments on grounds of principle 
Instead Mr. Pergler attempts to set aside certain Court 


which, because of what 
described as peculiar jurisdictional con- 
look at the problem clearly and fairly 
upon the in question 
Mr. Pergler’s account of the case of The Schooner Nanc 

is, it seems, quite inadequate. The fact is that the court re 
fused to apply a statute of Congress because it conflicted with 
general international law The was true in The Shif 
Rose and other cases in accord therewitl Whether or not the 
court regarded international law as part of the municipal law 
in the premises is of little moment; if so then it was held that 
although part of municipal law it d from such a source 
and had such authority that it could not be altered by munici- 


of Claims cases cited by the writer it 
that court erroneously 
ditions, it was able to 


and take a sound attitude point 


Same 


erived 


pal legislation as could ordinary common law 
It is likewise of no avail to argue that “the question was 
one of the applicability of a given law and... not a 


branch of the law The 
statute—was inapplicable, 


superiority or inferiority of any 

point is that one law—municipal 
was, indeed, ultra vires and void ab initio, precisely because of 
the superior authority of the second law—the law of nations 
The court said in The Ship Rose (36 Ct. Cl. 301): If there 
fore there was any conflict between the municipal law of 
the United States, as exemplified in the statute, and well rec 
j law the latter must prevail 
parties,” and cited 


ognized principles of international 
in the determination of the rights of the 
The Schooner Nancy in support 

Mr. Pergler criticises this group of 
cause “the parties, therefore, were 
the United States and France,” because the court was acting 
under a Congressional statute without which it “would have 
had no jurisdiction,” and because the findings were to be certi 
fied to Congress for such action as that body might see fit t 
take, thus indicating, according to Mr. Pergler, that Congress 
had the power “to carry out, or not to carry out, the obliga- 


cases aS a whole be- 


two international persons 


tions imposed upon states by international law.” Part of this 
seems inaccurate or unsound and part of it irrelevant. The 
parties in these cases were distinctly not France and _ the 
United States, in any formal sense, or, indeed, in any but a 
remote historical and political sense, in spite of the unwise 
remarks of the court in The Ship Rose; even when the court 
declared in that case that it must determine “the diplomatic 
rights of the United States as they existed against France 


prior to the ratification of the treat f September 30, 1800” it 


must be held to have referred to the right of the United 
States by legislation to contravene accepted rules of interna 
tional law. The fact that the Court of Claims obtained juris 
diction by special statute derives from the fact that the United 
States must consent to be sued before jurisdiction may be 
taken over cases against her but has bearing on what law is 


applicable in the case or the content of that law, which would 
have been the same in any reover all of our Federal 
depend for all of their sdiction on Congressional 
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to discharge the international obligations of the United States 
this does not alter those obligat s nor have any bearing o1 
the question of the legal power of the United States through 
its legislature to traverse the iles of mternational law so as 
to alter the rights of the parti efore courts of the United 
States. For a conclusion on that nt the writer must again 
appeal to the reasoning in principle set out in the article of 
April, 1925, even above the cases in which, in spite f Mr 
Pergler’s criticisms, he believes that the Court of Claims rec- 
ognized this conclusior 
As for the illeged povw State in the Union t 
ass legislation contrary t ustomary international law—its 
inability to legislat mtrary to treaties of the United States 
is admitted—here also Mr. Pergler appears to misstate the cas 
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Federal law lo meet this conclusion with the assertion tha 
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Pergler himself in which Federal courts have applied interna 
tional law in not arising in th l 
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if international law is part of the Federal law—even if it we 
subject to Congressional statutory revisior \ uld 1 
subject to revision by State 
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legislation? The New 
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powers Of prosecuti 


direction but they do not profess to touch the existenc 
those limits. Could a State legislature refuse to recognize tl i 
rules of customary international law defining the date of t 4 
going into effect or the termination of treati 

I hope that these considerations will t seen y 
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Epitor, AMERICAN Bar ASSOCIATION Jot 

I have just finished reading your editoria in re 
Humor” in the July number of the Ame 
CIATION JOURNAI I have never thought of such an addi 
tional department in the JouRNAL nor have | heard an 
suggestion of same among the attorneys wit whom 
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Mave come in contact Howev er, ] would 1k¢ tX pas 
on to you a criticism I have heard on several occasio1 
and that is this, that almost all of the articl 

too heavy and deep for the ordinary law 
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reference to articles pertaining to Internati 
American Law, etc., such as have 
majority of the Bar probably take 
such as “The Telegraph Cases” 


particular 


bee! 
more nter;r 
and “I he lr 





Hastings” in the July Journai I have is als 
articles as have appeared on such subjects as “Alexand: 
Hamilton,” “Old Abe and the Little Giant “Thon 
Jefferson,” etc 

Personally I have enjoyed reading a f the arti 
but I can see the point ot view i ft S¢ W d I 
care tor some of the heavier material I think the answ 
to the criticism made is that the Bar JourNAL is not pt 
lished for entertainment but has a more serious purp 

Please do not consider this communicatior critic 
but merely a suggestion as to some i‘ sentiment 
have come in contact with 

Racine, Wisconsin, Aug. 8 R. JANECKY 


Uniform Rules in Federal Courts 


Editor AMERICAN Bar ASSOCIATION JOURNAI 

It was with much interest that I read 
address on “Rule Making Power on the Law Side of Feder 
Practice,” which appears in your issue for February, 19 
and Mr. Roscoe Pound’s criticism thereof which appears 
the same issue. It seems to me that the adv unifor 
rules of practice and laws overlook the diversities of hun 
nature. It is possible to standardize the parts of a motor « 


Senator Wals 


cates oO! 





with success, but what hope is there of st rdizing hun 
nterests or the facts that give rise to litigation. If you 
the same statutes in force in every State of the Union at 
eginning of a year, before the end of t year you w 


have contrary and diverse constructions of the 
largely due to the difference in the facts out of wl 


] be adduced in s 


same languas 
ich the litig 5 


tion arose. Even if some good reasons can be 
port of uniform legislation for some purposes, what g 
reason can be given tor uniform rules of urt on the | 











side of the Federal Courts. As matters s now the r 
f practice in the State Courts are the rules of practi 
force in the Federal Courts located in the respect St 


In the great mass of the business on the law side of Fe 





Courts the lawyers who try the cases and the judges 
hear them are familiar with the rules of the State ( 
and in the few cases in which counsel fron ther St 
appear they are almost invariably associat vith local cou 
who will look after all questions of pr: le the s 
hemselves for the presentation of questior substar 
law. While I do not agree with all that Senator Wal 
igainst uniform rules on the law s f the eder ( 

I do think that no substantial benefit e gall 
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you know R.C.L. 


| you know its scope 




















| you see it cited by your Courts— 
repeatedly 


but 


do you know that the entire set is 
complete to 1926? 


do you know that this great work 
costs only $310? 


do you know that you can buy it 
today on monthly payments less 


than the rental is worth ? 





Send for full information including convenient 


purchase plan. 
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Rochester, N. Y. 
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By C. P. BERRY 
of the St. Louis Bar 
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Filling Stations. 

Frightening Horses. 
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NEWS OF STATE AND LOCAL BAR ASSOCIATIONS 











Illinois 





Fifty-first Annual Meeting of Illinois 
State Bar Association 

Illinois lawyers convened in their an- 
nual meeting at the College of Law of 
the Universtiy of Illinois on June 23, 24 
and 25, 1927. 

The first day was spent at the Urbana 
Golf and County Club, as guests of the 
Champaign County Bar Association, and 
over one hundred lawyers and judges 
participated in the golf tournament, end- 
ing with an informal dinner in honor of 
Judge Oliver A. Harker, former Presi- 
dent of the State Bar Association and 
former Dean of the Law School of the 
University of Illinois, when the mem- 
bers and their guests were entertained 
by addresses by Federal Judge Walter 
C. Lindley, and Judge Harker. 

The business sessions began Friday 
morning with an address of welcome by 
President Kinley of the University of 
Illinois. 

The Secretary's annual report showed 
a present membership of 3,557 paid up 
members with forty-three applications 
for membership pending. The Secretary 
reported that during the past year the 
Association had increased its office space 
at Springfield and now has an Assistant 








Secretary and stenographers devoting 
all of their time to the work of the As- 
sociation. These assistants are con- 
sidered as Springfield representatives of 
the members of the Association and are 
called upon to render a large variety of 
services. Illustrations of such services 
are: 

Obtained a copy of a refused instruc- 
tion from the files of the Supreme Court. 

Ascertained the names of the officers 
of an Illinois corporation from their last 
annual report. 

Sent information concerning the in- 
ventories of estates from the files of the 
Attorney General’s office. 

Obtained dismissal of dissolution suit 
against a corporation, by payment of 
franchise taxes, to enable it to bring 
suit at once. 

Advised a member how to correct an 
error in a reply brief already filed in the 
Supreme Court. 

Checked over an abstract of record 
filed in the Supreme Court to insert the 
page of original record. 

Procured an automobile license for a 
member who wanted immediate service. 

Furnished exact copy of a law passed 
in 1877 to show the original punctuation. 

Attended to filing several records in 
Appellate and Supreme Courts 

The report of the Board of Governors 
showed that during the past year the 
Association has functioned admirably. 





In September the Chairmen of all the 
Committees appeared before the Board 
of Governors in person and received in- 
structions as to the work expected o! 
their committees In November the 
Board again met at the time of the 
annual dinner to the Illinois Supreme 
Court and each committee was required 
to report on its work to date, while at 
the February meeting of the Board, the 
work of the Committees was again re 
viewed so that the reports as finally sub- 
mitted at the annual meeting were the 
results of actual work done during the 
year. Seven District meetings were 
held, one in each Supreme Court Dis 
trict, each of which was attended by 
President Wilson and other officers of 
the Association. The two subjects dis- 
cussed at each of these meetings wert 
“Granting the Supreme Court Rule 
Making Power” and “Reforming Crim- 
inal Procedure” 

President Wilson’s address maintained 
the high standard set by his predeces- 
sors. It included a review of the activi 
ties of the Association, particularly its 
efforts to obtain the passage of a | 
giving the Supre ‘ourt the powe 
prescribe rules of pleading, practice an¢ 
procedure in courts of record, which 
movement was unsuccessful in the 
Legislature but which laid the founda- 
tion for further success along this line 
in the future. The President’s address 
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Commerce” 





News oF STATE AND Locat Bar ASSOCIATIONS 


which 
in the 


replies from 


ness in Illinois, 
I cooperate 


wed that failure to 

vement by individual trust companies 

decided « xception. 
Committee on Enforcement of 
nal aon. with Amos C. Miller of 
cago as Chairman, reported that 
rough the efforts of the Committee 

e Illinois Association of Criminal Jus- 

e had been organized and is in full 
peration. It is being amply financed 
nd a survey is being made of the crim- 
inal law situation in Illinois under the 
direction of Arthur V. Lashley who had 
e of the Missouri survey. 
Che Grievance Committee reported by 
Alonzo Hoff, Chairman, of Springfield, 
at it had handled twenty-four com 
plaints during the year, and nine were 

nding at the time of the annual meet 
ng. One required a hearing by a sub- 
committee The Association keeps a 

iplete file and docket of all com- 

1ints and cases, with the disposition of 
he same. 

Mr. Nathan William MacChesney, 
Chairman of the Board of Trustees of 
the Illinois State Bar Pension Founda- 

n, rejorted that the Bar Pension 
Fund now amounts to $16,711.22, which 
is handled by the Central Trust Com 
any of Illinois, and the income used to 
ssist members of the Association. The 
details of such relief are not given pub 
licity by the Association, but on several 
ceasions it has proven a Godsend to 

fortunate members of the profession 

[he Committee on Law Reform gave 
full report of its work in the Legisla 

L. A. Jarman of Rushville, is 
uirman of this Committee, and Edgar 
B. Tolman of Chicago, Vice-Chairman 
eir report is well worth the study of 
one interested in rule-making power 
f the Courts 

The Committee on Legal Aid pre 
sented an excellent report showing that 
hat is known as the Illinois plan for 

r ishing legal aid on orders furnished 

cal charitable associations is work- 

ng excellently in most of the downstate 
ities where they have organized wel- 
re societies. In Chicago this class of 

work is handled through the Chicago 
Legal Aid Bureau attorneys, which is 
ractically financed by the members of 





he report of the Committee on Legal 
Education disclosed a record of five 
tings held during the year at which 
rious matters incident to legal educa- 
n in Illinois were discussed and a close 
watch kept upon the work of the various 
law schools of the state 
Mr. George A. Lawrence, chairman of 
Committee on Legal History. re 
rted for his committee that a volume 
Decisions, Supreme Court of Iili- 
containing cases decided by the 
Court from the December 
erm, 1832, to the close of the June term, 
1838, printed in 1839 by William Walters 
-f Vandalia, is out of print and its 
nmendation that steps be taken to 
btain a reprint of it with the aid of the 
is State Historical Society 
The Committee on Organization, 
irles V. O’Hern of Peoria, chairman, 
been one of the most active com- 
ttees of the association and has pro- 
ted the organization of local bar as- 
iations so that today practically every 
nty in the state has one or more local 
It has assisted these local 
aring programs and 
This year a start 
shing local associa- 


Ser reme 


iations 
jations in prep 
shed speakers. 
de in furni 
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tions with information concerning pend- 
ing legislation for their discussion. 

The Professional Ethics Committee 
gave an interesting report of their ac- 
tivities, including some of the opinions 
which they had rendered. Edward C 
Austin of Chicago has been chairman 
of this committee. The opinion of the 
lilinois Supreme Court in People vs 
Jadrich, 320 IIL, 344, that a division of 
legal fees between a lawyer and a lay 
man is contrary to public policy and 
void furnished the Committee on Pro 
fessional Ethics with a number of in- 
teresting questions, especially along the 
line of divisions with collection agencies 

Dean Albert J. Harno, of the Univer- 
sity of Illinois Law School, chairman of 
the Committee on Uniform State Laws, 
gave a report of the activities of his com- 
mittee. Five uniform laws were intro 
duced in the Legislature and at the time 
the report was made some were still 
pending before that body. 

The annual dinner of the Association 
was held Friday evening at the Urbana 
Lincoln Hotel. President George H 
Wilson presided. Mr. Henry I. Green 
of Urbana presented the prizes to the 
winners in the golf tournament. The 
address of the evening pon the subject 
“The Constitution and Its Friends” was 
delivered by Honorable J. Adam Bede 
of Minnesota. It is needless to say 
former Congressman Bede's address was 
well received and was highly entertain 
ing and instructive. 

ALLAN STEPHENS, Secretary 





Maryland 





Maryland State Bar Association Holds 

Its Thirty-second Annual Meeting 

The Thirty-second Annual Meeting of 
the Maryland State Bar Association was 
held at the Hotel Traymore, Atlantic 
City, New Jersey, on June 23rd, 24th and 
25th, 1927. 

The meeting was opened with an ad- 
dress by Alexander Armstrong, Presi 
dent of the Association, his subject be- 
ing “The Origin and Functions of the 
Modern State Bar Association.” The 
address was an analysis of the origin and 
progress of State Bar Associations 
throughout the United States, especial 
attention being given to the “Washing 
ton Plan.” At the conclusion of this 
address reports of the officials and stand- 
ing committees of the Association were 
received. 

Thomas F. Cadwalader of the Balti- 
more bar delivered an address upon the 
subject, “Sovereignty,” which was a sur- 
vey of the origin of the word and the 
application of its meaning from early 
times down to the present. He stated, 
“When we analyze what is actually 
meant by the phrase ‘Popular Sover 
eignty’ we find that it means only one 
thing, the extensive right of suffrage.’ 
He claimed that this right was not here 
created by or existing in the mass of the 
people and that it was conferred by the 
Government. He also said that sover- 
eignty in Europe and England is a term 
rarely used by lawyers, but is a term of 
diplomacy, international law and foreign 


politics. On the other hand, in America 
the term is in the mouth of every 
lawyer 


Judge William C. Walsh, formerly of 
the Court of Appeals of Maryland, ad- 
dressed the meeting on the subject of 
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“An Experiment in Teaching the ‘ 
stitution,” and outlined the method used 
by the bar of Alleghany County, Mary 
land, in delivering lectures on the 
stitution before high school pupils d 
the general public 

Clarence E. Martin of the West Vir 
ginia bar took as his subject ‘Our Con 
tinuous Conflict.” He declared that 


Washington is making the Federal estab 
lishment more imperialistic than was 
Germany before the world war This, 
he asserted, was due to the ratification 
by states of Federal interference and the 


abandonment in practice of the Tenth 
Amendment to the Constitution, which 
guaranteed the rights of states. Hecon 


tended that legislation has strengthened 
the position of the Federal Government, 
and that the position of the states is rap- 
idly approaching the status of the 
partments of France or the counties of 
England. 

Charles O. Swain, general counsel of 
the Standard Oil Company of New Jet 
sey, read a paper on “Mexico and Its 
Petroleum Problem.” He stated th 
considered the petroleum problem 
one of the most important questions con 


le 
ae 





fronting the United States, for it in 
volved directly the most fundamental na 
tional and international relations He 


said, “If Mexico can with impunity and 
in direct violation of the best establi 
and most fundamental 
ternational law carry through against us 
this petroleum program, then there is no 
surety whatever attached to American 
lives and American capital ntured 
abroad.” He made a ver} 
sis of the Mexican petroleum laws, traced 
the changes made from time to time in 
them and gave a clear conclusion as t 





principles of in 


adve 
careful analy 


the present conditions in Mexico 

Mr. W. Calvin Chestnut of the Balti 
more bar discussed Chapter 684 of the 
Acts of 1927 of Maryland, conferring 


rule making authority on the Court of 
Appeals of Maryland 
William C. Coleman 
United States District 
land, as chairman of the 
Legal Education, made a 
port on the work of the committe 
cially that part of it which dealt with the 
effort to secure the passage of a law by 
the Maryland Legislature providing for 
granting power to the Court of Appeals 


judge oT the 
Court of Mary 
Committee on 

very full re 
espe- 


of Maryland over admissions to the bar 
and over the general requirements for 


professional education. He regarded it 
as a pity that the bill failed of passage, 
but thought another effort should be 
made to increase the standard for ad 


missions to the bar He took the posi 
tion that the customary written exam 
inations were necessary, but failed to 
disclose the character general intellec 
tuality and moral qualifications the 
applicant. 

The banquet, which took plac« Sat 
urday evening, was presided over by 
Joseph C. France of the Baltimore bar 
[The speakers were Charles McHenry 
Howard, the newly elected esident 
Hon. Frank J. Hogan, of the District 


of Columbia, and General Nat! i W 
liam McChesney of the Chicago bar 


Mr. Howard spo 


of the ends to be 








year. Mr. Hogan di ery happy 
and enthusiastic rddress n general 
topic Ss General McChesn t k for the 
subject of his address “Democr and 
the republican form of governt ! 

trasting the high esteem in whi t was 
held by our forefathers f 
steem tn which it is Dae ae ial 
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governments, in- 


»y a number of foreign 
cluding the government of Italy, 


ind by some of our 
He contended that 


present 
own citizens 


there 


Was a certall 


lack of self-respect in the constant ques 
tioning today of the merit of our own 
institutions and the acceptance of crit- 
icisms of our fundamental beliefs from 


quarters hostile to them without an ex 
amination of the real for the at 
titude expressed. He said, “In the trend 
of our democracy and in the develop- 
ment of our forms of government under 
it may we not, in the accent upon the 
majorities as an expression of democ- 
racy, have forgotten some of the funda- 


basis 


mental prerequisites of a _ successful 
democratic government.” 

General McChesney said that if our 
Government was to endure we should 
give heed at this time to at least three 


necessary steps to that end: 

First, the development of stronger in 
dividual leadership in community and 
public life 

Second, safeguard, develop and make 
more effective the state governments as 
we have them. 

Third, stand four-square against any 
further encroachment by the Federal 
government upon the rights and prerog 
atives of the individual state 

He regretted the great disinclination 
on the part of the leaders of the bar to 
accept the responsibility of public life 

The following were elected officers of 
the Maryland State Bar Association for 
the coming vear President, Charles 
McHenry Howard: secretary, James W 
Chapman, Jr.; treasurer, R. Bennett Dar 


nall Executive Council: G. Ridgely 
Sappington, John S. Newman, George 
Weems Williams 

James W. CHAPMAN, Jr. 





Montana 





Montana Bar’s Forty-first Annual 


Meeting 
The Forty-first Annual Meeting of 
the Montana Bar Association was held 
at Billings, July 8th and 9th, 1927, with 


headquarters at the Billings Commercial 
Club. 

At the opening session, H. J 
president of the Yellowstone 
Bar Association, delivered the address of 
welcome, with response by Judge Edgar 
J. Baker of Lewistown. The annual ad 
dress of the president was delivered by 
W. H. Hoover of Great Falls, followed 
by reports of the secretary-treasurer and 
some of the standing committees 

During the remaining sessions of the 
meeting addresses were delivered by 
Charles Donnelly of St. Paul, president 


Coleman, 
County 


of the Northern Pacific Railway, on the 
subject “Legal Aspects of Railroad Con 
solidation”; by W. J. Paul of Deer 
Lodge, Montana, on “Our Courts”; by 


H. L 
Montana?” 
Winston of 


tutional Convention « 


Maury of Butte on “Why Stay in 
and by Judge George B 
Anaconda on ¥ 


f Montana Che 











latter paper was discussed by Jud O. I 
Goddard of Billings, both Ju Wi 
ston and Judge Goddard having beer 
members of the Constitutional Conver 
tion which met in 1889 

rl e report te 
to consider the In 
poration was | man 
Walter Aitket ved | 

t OO. W 
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Program for South Dakota Meeting 


The annual 
kota Bar 


South Dakota 


dresses will be 
Hon. T. J 
tana—“Form 


Dean Roscoe 
School—“The 
ward the Tri: 


Hon James \y 
Liberty of Industr 


the Courts.” 

I. G. McFar 
Dakota—“Criti 
tempt?” 
: I. Craw 
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Estes of Texarkan: | } 
r t Tasks for the Lawyers.” 
xa sident_T. W. Davidson's a HAVE YOU ANY 
: tled “A Business Admini | 
x ‘ t ust! ” aroused a great d i INSURANCE 
is Bar Association Hok orty- terest and favorable comment ei | 
sixth Annual Meeti he compared the legal sys 
Cj c.g comma, eter: | CASES PENDING? 


Che Association voted to have 

red additional copies printed Numerous “leading cases” that 

mailed to each member of the have established important prece 

o each member of the dents in connection with claim 

Wet ’ Texas rhe Honorable litigation arising under policies 

J. Webb of San Francisco, Cali of Life, Accident, Health and 

. wvere d an addre ss, “The Self Liability insurance are cited and 

Bar Chis subject was of conveniently indexed by suit 
Texas lawyers. At the able topical headings in the 

ing in 1925, a committee was 


‘o investigate the seit coven | DIGEST SECTION 


var legislation in other states. This 
ittee reported at the Texarkana OF INSUR NCE 
1 in 1926 and was continued te THE A BAR 
further report Mr. Webb is the 
the Self Governing Bar Bill When you find no controlling 
ia and to him more than to decision in your own state on 
one man credit for the enact the troublesome point involved, 
by the Legislature of this compilation makes it pos- 
He is undoubtedly sible to ascertain quickly 
med lawyer on that subject whether or not cases in point 
States. It is thought that have been decided in the courts 
the Union will be eventu of other states, and supplies th« 
enactment of laws similar needed citations. 
California. A committee was Copies of the new edition (1927- 
ed in conformity with a vote of 28) are now available at $5.00 
\ssociation to draft a bill for a Self each and upon request will be 
ng Bar to be presented at the sent to Association members 
neeting of the Association subject to ten days’ inspection 
ernor Charles S. Whitman, Presi and approval, 
the American Bar Association 


ine Necte Deane: tov o THE BAR LIST PUBLISHING CO. 


was “Some Tendencies of 
Making.” Governor Whit 343 S. Dearborn St., Chicago, Ill. 

was learned, yet with a 

humor His subject was 

lose to the hearts of all hear 

The Honorable Dan Moody, Gov Governor Moody was followed by Sen 
Texas. addressed the meeting ator James A. Reed of Missouri. Sena 

e morning of Saturday, July 9. He tor Reed at first preferred his God given 
ended the judicial system of Texas machinery to the man made kind, but 
nst current attacks and spoke in yielded to the request that he use the 
t tour proposed amendments to microphone so that his vast invisible 
nstitution of Texas. which will be audience might hear him. Senator Reed 

by the people on August 1. delivered a forceful and masterly address 
ndments in substance provide on the modern tendency of disregarding 

‘rent system of taxation. vest- the fundamental and plain meaning of 
liscretion in the Legislature: the Constitution of the United States 











ise of the number of judges of and of the dangerous centralization of 

reme Court from three to nine, powers which ought to be local in their 
abolition of the Commission nature in the Federal Government. 

to the Supreme Court: vest judge Charles S. Stubbs of Galveston 

we fix salaries of state officers presented to the Association a collection 

rislature: for abolition of fee sys- of the early proceedings of the Associa 
inferior courts. All amendments tion. The Association unanimously voted 
bsequently endorsed by a vote that the proceedings of the organization 

eeting, held at Galveston, in 1882, be 
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ones’ Commentaries on the law 
of Evidence 


information on the modern law of Evidence 


| 
Six volumes, $60.00 The text is completely re 
hapters added. 100% increase, over the first 
Exhaustive research and thoughtful classification 
who would be sure 
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printed as an appendix to the proceed 
ings. 

In accordance with long custom of the 
Association, the vice-president, Hon 
A. H. Britain of Wichita Falls, was un- 
animously elected president, and Hon 

M. Crook of Beaumont, Chairman 
of the Board of Directors, was elected 
vice-president. Hon. C. S. Bradley of 
Groesbeck was elected Chairman of the 
Board of Directors. Hon. Robert L 
Ball of San Antonio and George E 
Shelley of Austin were unanimously re 
elected directors. Hon. Harry P. Law- 
ther and W. L. Cook of Houston were 
elected directors of the Association. 
Hon. Henry G. Evans of Bonham, treas- 
urer, and George C. Gaines, Jr., of Hous- 
ton, secretary, were reelected. 

Gro, C. Gatnes, Jr., Secretary. 





Utah 





Utah Bar’s Annual Meeting 

The State Bar Association of Utah 
held its annual meeting at Ogden City, 
Utah, on July 14, 1927. <A_ business 
meeting was held in the afternoon and 
the address of Charles R. Hollingsworth, 
president, the reports of the secretary, 
treasurer and standing committees were 
presented. 

The president’s report was largely a 
resumé of the efforts of the Association 
to have the recent Utah Legislature in 
crease the salaries of the Supreme Court 
judges from $5,000 to $7,500 per annum 
and the salaries of the District Court 
judges from $4,000 to $7,000 per annum; 
to lengthen the term of Supreme Court 
judges from ten to twenty years and 
District Court judges from four to eight 
years; to secure the election of judges in 
non-presidential years, and on a separate 
and independent ticket headed “Judicial 
Ticket,” without emblem or distinguish 
ing mark; also to repeal the law allow- 
ing graduates of the law school of the 
University of Utah to be admitted to 
practice without taking the usual exam- 
ination; to amend the section relative to 
admissions to practice law so as to make 
same conform substantially to the mini- 
mum requirements of the resolution of 
the American Bar Association with the 
modification that the minimum require 
ments would be reached in three yearly 
stages beginning July 1, 1927, July 1, 
1928, and July 1, 1929; aiso to require 
attorneys admitted to practice in other 
states to have practiced in another state 
for three years in the seven years pre- 
ceding his application to practice in 
Utah. 

The bill as to the judges failed to pass 
The bill relating to admissions to prac- 
tice law passed the Senate but was de 
feated in the House. 

The recent Utah Legislature passed an 
act prohibiting those not admitted to 
practice from practicing law and pro- 
hibiting corporations from practicing 
law, the act being a copy of the New 
York act. 

In the evening the annual dinner was 
given and Dean Roscoe Pound of Har- 
vard Law School was the guest of the 
Association and delivered an address on 
“The Law of the Land.” The Bench 
and Bar of Utah were delighted to have 
Dean Pound as their guest and for the 
opportunity of hearing his masterful ad- 
dress. 

At the business meeting the following 
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